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United States of America v. Kenneth Raywendé Chin and 
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Chia", Docket Mo. 75 CR 8$1(8), did wlewfully, wilfully 
and knowingly disobey the lewful erder of the United States 
District Court for the Eastern District of wew York, in 
that he refused to answer any questions asked of hin 
Guring the aforementioned trial. (Title 18, United States 
Code, Section 401(3)). 
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‘HE COURT: All right, gentlemen. 
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THE CLERK: 76 CR 420 and 411, Michael Kazuo 
Yanagita and Marc Choyei Kondo. 
MR. LEVIN-EPSTEIN: Ready for the Government, 


your Honor. 


Ye on 
te 


MR. REIF: Ready for the defendant, your Honor. 

THE COURT: Go ahead. 

MR. REIF: Your Honor, my name is James Reif 
and this is Amy Gladstein, who'll be our co-counsel 
for the defendants. 

In our Memorandum of Law, we presented four 
issues to the Court, in the nature of a motion to 
dismiss, and some in the nature of a motion for 
acquittal. In the Government's response, they raised 
a fifth issue, and sc I would also like to address 
that in my remarks, as well. 

I should like to commence with one general 
observation as to the way in which I think the issues 
ought to be approached: There was a time when the 
Government took the position, generally, that basicall 
other than a Fifth Amendment privilege, a witness, 
whether a witness in a trial or a witness in a Grand 
Jury proceeding, that a witness had no rights, 
essentially, other than the Fifth Amendment privilege 


and that as soon as the Government made the offer of 


tyke Sas Raye gett aa -— - 4 
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of this thing called immunity, that essentially the 
witness had no rights at eth, ene without further 
ado the witness must, upon pain of contempt, testify, 
whether at the trial or before the Grand Jury. 

In the last approximately six years, there have 
been a substantial increase in the amount of cases 
where there have been placed in issue the rights of 
witnesses at a triai and before Grand Juries. 

I would venture to cuess a substantial increase 


over the amount of litigation in the proceeding 20 


years, with respect to those questions and, as a result, 


a trend has emerg in the law, whereby it has been 
firmly established, at all levels in the Federal Court 
system, that the Government's general approach to this 
is incorrect, that is to say that the Government 
usually has to do a lot more than simply say, “Witness 
here's immunity, now testify." In fact, a whole body 
of law has developec in which it has been established 
that there are constitutional rights that a witness 
has, that are statutory rights that are common law 
rights and, indeed, there are rights that derive from 
federal regulations wholly apart from the question of 
the Fifth Amendment. 

Moreover, it has been established that in some 


cases the Government's mere proffer of immunity is 


a 


“, e "Pp ngge 


insufficient for anyme of a variety of reasons, and 
so that, essentially, | what has developed is a basic 
principle that witnesses are persons with rights 
before the Court, and that while their rights are 
presented to the Court in a different posture than 
defendants in a normal criminal case -- for example, 
nevertheless, they are protected by the full panacea 
of rights under the Federal Court system, as I under- 
stand, which are derived from the Constitution, from 
the various federal statutes, the common law and 
federal regulations. 

Now, one of those rights is the right to be 
free from the imposition of double-jeopardy, and that 


is one of the central issues presented in this case, 


The Supreme Court has made clear that the 


purpose of that provision in the Constitution is to 


protect a person against successive prosecutions. 
Moreover, it has made clear that it is designed to 
protect not only against successive impositions of 
judgments, but having to undergo successive prosecutions, 
and the amount of time and energy taken up, the frus- 
trations, the fears, the financial expenses that are 
undertaken wholly apart from the outcome cf a successfu 
proceeding. 


Now, in the instant case the defendants were 
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os 1 ina 
were from California to testify as Government's 


‘witnesses in this case and as a result of a whole 


‘ geries of events, were subjected to substantial 


inconvenience, not only in having to come to New York, 
one of the defendants had to come twice, but were 
ultimately held in contempt and had to undergo sub- 
stantial proceedings before the Court on different 
days; had to obtain counsel; now are back in Californi 
and may even have to come back once again in light 

of the subsequent prosecution. 

So, I think that there is present in this case 
ithe kind of jeopardy, the kind of hardship and 
inconvenience that the Supreme Court said the double- 
jeopardy provision is nfined to protect against. 

Now, focusing on the Government's submission to 
the Court, I think that there is only one issue here: 
The Goverrment concedes, basically, that if the 
judgment entered by Judge Mishler was in the nature 
of a criminal contempt, then the double-jeopardy 
provision survives and the second and instant 
provision is barred by the double-jeopardy provision. 

So, the sole question here is whether the | 
initial judgment entered into by Judge Mishler was 


criminal or,as the Government contends,it was civil. 


I think in reading our papers and reading the 


--— 


dle 


Government's papers, the basic difference in Prospec- 


+ ~ 


! oe | 
-.tive emerges quite clearly. |the defendants take the 


fis 
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very simple position that to determine what the order 
pn, you look to the ‘order. The Government takes 
the position, to soediiihinn what the order says, you 
don't look to the order, you look to everything else 
possible, but you don't look to the order. 

There's no contention in the Government's 
Papers, at any point, that the order is in the nature 
of a civil contempt. There is none. 

In fact, it could not possibly make that 
argument. It is obvious that the order entered by 
Judge Mishler on its face is in the nature of a 
criminal judgment. 

Indeed, there are other cases where Judge 
Mishler has been faced with witnesses who have decline 
to testify at trial or in a Grand Jury, where he has 
entered other kinds of Orders that specifically 
provide a purge clause -- 

THE COURT: Specifically provides a what? 

MR. REIF: A purge clause, 

Which is what your Honor knows, from ovr papers 
is necessary to include in a contempt, to make it a 


civil judgment. 


I had a case before Judge Mishler involving a 


A 
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Grand Jury witness who refused to testify, and in 


that case Judge Mishler entered an order of contempt 


when the witness refused to testify and included a 


purge clause in that case, 

There is no purge clause in the order. 

Now, Senet with that the Government says, 
"Well, to determine what the order is, don't look to 
the order, look to what the Judge said before it. 

Look to what the Judge said after it,but don't look 
to the order." 

Now, the question I think is one we submit that 
the order,by itself, is dispositive of the question. 

Secondly, we contend that the Government is not 
aided by conversation of either what the Judge said 
before or what the Judge said after. 

Now, I don't want to go quote by quote as to 
what the citations in the Government's brief are. 

Some citations don't even say what the Government 
contends they say. 

I merely point out one example: The Government 
contends the following citation proves the order 
entered was a civil order, and I quote from the 
Government's brief, "...Judge Mishler reaffirmed his 


earlier finding that the motions had been made in bad 


faith and solely for the puzpose of disrupting the 
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trial and avoiding the impact or frustrating the 
power of the Court to impose coercive punishment on 
Yanagita...” ; y 

Now, I don't know why the Government contends 
that that constitutes an indication that Judge Mishler 
wants all the witnesses in civil contempt -- it 
contains the words, roe right after the other, force 
of punishment. Am I right? The whole thing is:, Civi 
is coercive and criminal is punitive. 


The Government contends, you look to the first 


word and not the second. I don't know. 
Let us assume,for the purpose of argument, 


that every day that the defendants were brought before 


the Court, the Judge said, "If you don't testify in 
this case, I'm going to hold you in civil contempt 

and I'm going to put you in jail unless and until you 
egree to testify.” Let's suppose Judge Mishler told 
that at every single opportunity he had, when the 
d2fendants were before the Court. I submit wthe 
Court that that shows nothing more than Judge Mishler 
was performing his legal obligation co do to a 

witness before imposing a judgment for criminal contempt. 
He was considering and had to consider the p»xssibility 
of imposing criminal ~-- at the same time we're fightin 


in our brief the case of United States against 


BEST GOPY AVAILABLE 
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Di Mauro which is now a unanimous decision of the 


Eighth Circuit of Appeals, and in that case there's 
| 


3 a very long discussion of a legal principle that has 
4 evolved from the time the’ Supreme Court decided the 
” 5 ai Shillitani case, and that is - principle that before 

6 “a federal judge imposes criminal contempt, he must 

7 | consider the feasibility of the alternative of civil 

8 contempt. 

9 The Eighth Circuit is not alone. There's a 

10 recent case from the D.C. Circuit, which says the 

1 same thing, so I submit to the Court, that all of 

12 what Judge Mishler said prior to the imposition of 
ait 13 the order, and indeed all of what Judge Mishler could 

“ 14 have said to every witness, every single day, he could 

2 15 hove said, "I'm going to hold you in civil contempt." 
: 16 All of that proves nothing in terms of what he actuall 

17 aid and proved only that he was considering the 

18 possibility of civil contempt. 

19 Let us take a hypothetical: In an ordinary 

20 criminal case, let's suppose that the trial judge 

21 ; says to the defendant in an ordinary criainal case, 

22 every day of the trial he says, “If you're found 
o 23 guilty, I'm going to sentence you to one year in jai." 

24 And the defendant is convicted and comes time fo: 

25 |i sentencing and the judge sentences him to two years in 
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Now, 


could the defendant come back in ona 


motion to reduce sentence and say, “The Judge told 


me before he entered the order le was only going to 


= 5 ; give me a sentence of one year. Now he gives me two 


6 ‘years. I think, as a matter of law, I'm entitled to 


a reduction of that sentence, because of what the Judg 


~ 


8 said duriny the trial." 


The Government would be the first to jump up 


and object to that and properly so. I submit there's 
no distinction between that hypothetical and what the 


Government is contending in this case. 


13 Now, as to what the Government cites, the 


statements made by Judge Mishler, after the order was 


entered on subsequent days, at times, I might add 
when counsel was not present, and during the course of 
the underlying criminal proceeding, I submit to the 
Court that they are ambiguous, at best, and whether 
they show a subjective intention on Judge Mishler's 
part or subjective understanding on his part, that 
-2) what he did was in the nature of a civil contempt 
of what they show happened in the Di Manro case, 


where the judge was considering the alternative 


reduction of sentence, under Rule 35, was not yet 


clear, but let us assume the worst. Let us assume 


| G17 12 
18 
that what Judge Mishler was saying is my understanding 
that what I did on June 2lst was to hold these 
witnesses in civil contempt. I suggest to the Court 
that is not dispositive of the issue. What is 
dispositive is what is subjectively, as a matter of 
"Slaw, what did Judge Mishler do? There are cases where 


- 


District Court judges have said, “I'm holding a 


‘‘witness in civil contempt," and when the cases have 


gone up on appeal they are saying they are not bound 
by what the District Court thought they were doing 
and here are numerous cases where the District Court 
entered civil and the Court of Appeals found it was 
criminal. | 

Conversely, there are cases where the District 
Court thought it was criminal and the Court of Appeals 
found it in the nature of civil. 

What the Judge characterized, what he thought 
he was doing is not dispositive. I submit to the 
Court, what the Judge did stands or falls on the 
order entered by the Court, and what the order shane 
states, that the witnesses are to be confined for a 
period of 30 days or until the end of the trial. Ther 
is no purge clause. That is the key element of a 
civil contempt, and in the absence of a purge cliuse 


included in the judgment, in the order to that effect, 


ux. ee . 
the judgment entered is in the nature of a criminal 
} 

contempt and, accordingly, the instant prosecution, 
the second prosecution is barred under the double- 
jeopardy provision. 

Now, with respect to the question ast the 
Fifth Amendment privilege iieathaiie self-incrimination, 


as it relates to the possibility of incrim. nation 
eae ony 


under the laws of a foreign jurisdiction, I think 


the Government's papers are helpful in framing what 
are the issues,’ what ave the contentions between the 
parties on that issue. 

First, I think it is significant that essen- 
tially the Government accepts the analysis we put 
forward as to what is the test for determining whether 
or not the witnesses in this case had a Pifth 
Amendment right to decline to testify, that is to say, 
we pose a three-part test, one where the witnesses, 
in answering the questions, tend to incriminate the 
witnesses under the law of Japan; 

Secondly, was there a realistic possibility tha 
their testimony could have been used against them in 


a prosecution in Japan; 


Thirdly, does the Fifth Amendment protect against 


the danger of that kind of incrimination and use of 


the testimony? 


a 


24 


25 
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The Government essentially accepts that as the 


framework of analysis in its papers. Moreover, it 
accepts the factual position of the defendants that 
it was the Government's view that the guns at issue 
in this case, that is the guns that the Government 
wanted the witnesses to testify to, they sold to the 


defendants in the Chin case, were to be used as part 


of a plot to assassinate the Emperor of Japan, and 


the Government challenges none of that and, indeed, 

it does know, since it is in all of the papers 
subaitted by sei iaeaiiieeiiaaiah in the underlying Chin 
case -- we've supported the Government's application 
in support of the search warrant by the Secret Service 
agents; we've quoted other documents; we've quoted 

the Government's notation in the newspapers and so 
forth. All that is based on the Government's own 
statement of the case and, indeed, it was the 
Government which informed me of that aspect of the 
case, because when I fii st came into the case I never 
heard of the defendants; never heard of the witnesses 
and anything in connection with Emperor Hirohito, 

in connection with this case, and it was the Govern- 
ment's counsel that informed me as to that aspect of 


the case. 


I think we begin as to an agreement of the 


oa 
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so 
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\That is the test and, specifically, the provisions 
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framework of the analysis and an agreement of the 


basic facts giving rise to the legal issue. 

As to the first question, whether or not there 
was a possibility of i crimination under the laws of 
Japan, I would only point out that the test is not 
whether assassination of the Emperor or providing 
guns for that purpose, in and of itself, wovl? be 


sufficient to contitute a violation of Japanese law, 


ta £ 


that is not the test. The test is oniy whether or 
not providing arms would provide a link in the chain 


of evidence needed to prosecute under Japanese law. 


involved are Article 77, 78 and 79 of the Japanese 
law. 

I would note, in this regard, there is an 
implicit concession by the Government in its papers 
that an Prenat Pan Pa of a Japanese official is 
evidence of violation of Article 77. 

The Government's sole contention is that this 
particular official is excluded from the normal rule, 
because the responsibilities that this particular 
official had are largely symbolic and that differen- 
tiates the Emperor from the ordinary Japanese 
official. That is to say if the contention had been 


that there was a plot to assassinate the Prime 


10 
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Minister, that the Government! would concede, at least, 
| 
it makes no contention to the! contrary in its paper 


that that would not be evidence cf a viclation of 


Article 77, 78 and 79, and its sole contention is 
by virtue of the largely symbolic nature of the 
position of the Emperor that the normal rule doesn't 


apply. 


Now, I should like to take that question on 


directly and I don't want to quibble about whether 
.-the responsibilities of the Emperor are large symbolic 
‘entirely symbolic, et cetera. We will concede they 


ire largely symbolic: we will make no contention that 


the Empeior is, in any way, akin to the President of 
the United States or anything like that. We suggest, 
rather, that the symbolic nature represents the 
Government; it supports the defense position. 

Ithink a helpful example is the consideration 
of statutes in the United States. There is a federal 
flag desecration statute and there are probably 
similar statutes in every State in the country. Why 
is that? Is it because the piece of cloth the flag 
is composed of is worthy of federal protection or is 
it something more than that? I submit to the Court 


it is precisely because of the symbolic value to the 


flag, to the nation or to the State. That is why 


flag desecration ismde a crime. 

Similarly, in any kind of situation where a 
new government comes into power in a country, one of 
the first things that's done is all the old statues 
are taken down; all the old flags are taken down; 
all the old paintings are taken down and in their 
place there are new flags; new statues; new paintings; 
new pictures and so forth. 

I submit, it is recisely because of their 
symbolic value that that kind of thing happens. 
| So, far from showing -- supporting the 


Government contention that an attempt to assassinate 


the Emperor would not indicate an attempt to overthrow 


the Government, I suggest the contrary, it is precisel 


the effort to murder and assassinate a figure who was 
largely symbolic in terms of the state -- it does 
demonstrate that necessary link in the chain of 
evidence to properly evoke the Fifth Amendment. 

One other point that the Government argues, 
on the second aspect of the issue, that is to say 
whether or not there is a reasonable possibility of 
the use of the testimony. The Government says there's 
no prosecution pending in Japan. I don't know 
precisely why the Government makes that argument. 


Certainly if someone came into thie court and evoked 


A 
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the Pifth Amendment on the grounds they might 
incriminate themselves, under federal law, no one 
would say you can't do that unless you're under 
indictment ii. Federal Court and obviously, the test 
is no different with respect to Japan, no different 
with respect to another State or a second jurisdiction 
in the United States. 

Now, there's an allusion in the Government's 


papers, that is a statement to the effect that Judge 


Mishler could have sealed the testimony, could have 


taken the testinony in camera. 


"Now, apart from the fact that my recollection 
was there was no mention of an in camera proceeding 
and only ‘mention of sealing the testimony, apart from 
that factor, 3t*e not ‘ question of what Judge Mishler 
might have done or what he could have done, it is a 
question of what he did do, and that relates to the 
question of whether, at the time the witnesses were 
ordered to testify and declined to do so, whether, 
at that precise moment they had a reasonable sieiditina 
hension of the incrimination under the Jaw of Japan, and, 
in use of their testimony in a prosecution, ~d I 
suggest, wholly apart from whatever Judge Mishler 


might have done, in reality, he entered no such order; 


there was no protection given to the w’tnesses at the 


rn 


moment they were ordered to testify; that the 


testimony was going to be sealed or it was going to 
be taken in camera or anything of that sort. There 
is no such order. 

A helpful analogy, let us explore, a witness 
declines to testify on the grounds of the Fifth 
Amendment, and without granting a witness immunity 
under the federal law the judge ordered the witness 
to testify; he just ordered him without granting 
immunity; the witness declined and subsequently is 
charged with criminal contempt. Could he witness 
have come, into court and said, "Well, it's true the 
judge lise Sibi ieamiiilh alia witness immunity under 
the provisions of the federal law and didn't, but 
even though he didn’ t -- therefore the witness didn't 
mania the etann to uate because the judge could 
have provided immunity, bit he didn't." 

I suggest that is specious and I suggest the 
Government's contention in that regard is the same. 

Now, a second point on that issue is, let us 
suppose Judge Mishier did enter such an order, even 
though he didn't. Let us suppose he didn't. The 
testimony could be taken in camera or the wcctenin 
could be sealed, either/or, I suggest, that is 


insufficient protection. The reason it is insufficien 
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eT is that the witness has no guarantee that 
the testimony, itself, will not become public; will 
not be turned over to Japanese officials. If, in 
fact it is, there's nothin. the witness can do about 
it and there's nothing the Court can do about it, 
because once the cat is out of the bag, the cat is 
out of the bag. The person who made the unauthori: ed 
disclosure might be subject to prosecution, contempt, 
disciplinary proceedings or whatever; that wouldn't 
be any aid to the witnesses whose self- -- 

THE COURT: Is there a Fifth Amendment privileg 


under the law of Japan? 


. MR. REIF: Well, I'm not precisely clear about 


e * 


that. 
I know that in -- Judge Mishler made a ruling 
in the trial in which he says -- 
THE COURT: Judge who? | 
MR. REIF: Judge Mishler made a ruling to the 
effect there was no Fifth Amendment right of a person 
under Japanese law and that was, in fact, while he 
wasn't upholding the invocation of privilege here. 
I think if Judge Mishler is correct on the legal 
issue, then the converse flows from that legal 
proposition. It is to say it is precisely because 


there is no Fifth Amendmen* privilege under the 
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Japanese law, then the witness would need the pro- 
tection here in this case. 

If the testimony were to be disclosed to 
Japanese authority, there would be nothing under 
Japanese law which would prevent its introduction 
into Japanese proceedings. 

If Judge Mishler is correct on that legal 
proposition, then I suggest that the witness did have 
the right. 

In any event, I think it's what Japanese courts 
might do, subsequent to the giving of testimony. It 
is somewhat speculative at best, so that if there 
were a Fifth -- an equivalent to the Fifth Amendment 


under Japanese law at the time, there's no guarantee 


that the testimony, in fact, would not be introduced. 


Obviously, as your Honor is well aware, the 
contours ‘of the Fifth Amendment have been flowing -- 
undergoing substantial change, and I submit there ‘3 
a comparable flow in the law of Japan as well. 

So, I think that despite the Government's con- 
tention that the Court is confronted with and must 
decide the basic constitutional question, that is to 
say whether the Fifth Amendment protects against 
incrimination under the laws of a foreign country, 


because I think the first two questions are clear, 
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that is to say, the witnesses did face the possibility 


of incriminating themselves under Japanese law by 
testifying, and they had no guarantee that their 
testimony would not be used against them in Japan. 
I don't want to belabor that, this basic constitutiona 
question. I think it's well set out in Judge Newman's 
opinion in Cardassi -- 

THE COURT: In which? 

MR, REIF: In Cardassi, which we rely upon, 
which we follow, which we think if Judge Newman's 


opinion flows inevitably from the Supreme Court opinio 


in Murphy in 1964, where it said, explicitly, we adopt 


as the correct interpretation of privilege, the 
holding in the English case of the United States 


vs. McRae in which the English court had specifically 
held that the privilege in England did protect against 


incrimination as to the law of a foreign-country and 


‘the Supreme Court said, specifically, "We adopt that 


as the correct construction of the Fifth Amendment 
privilege. 

So, I think Cardassi was a foregone conclusion 
and, as I say, we rely on Judge Newman's opinion in 
that regard. 

As to the Parker case, as cited by the 


Government, what the Court said there, is, at best 
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an alternative holding or dictum. I suggest that it 
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was simply stated without any explanation. 

I also suggest that it not only waswong, but 
the premise upon which it was based was incorrect, 
that is, that there was a statement to the effect, 
well, if -he privilege is upheld here, there's all 
sorts of funny laws in foreign countries as to what 
is and what is not a crime. If the witness can invoke 
a Fifth Amendment privilege, then all sorts of 
possibilities might occur. 

The Court cited as an example, what if the 
foreign country may make failure a crime, which is 
irrelevant to the Fifth Amendment question posed here. 


There are two responses to that, that that is not 


the kind of statute that we're dealing with in this 


~ 
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case, we're dealing with the most basic kind of 
statute, a statute directed at the overthrow of the 
Government. It is a statute, presumably, that is 
present in every state, including the United States, 
and every State within the United States. 

Secondly, as we go to our brief, there is 
concern to that effect, but including that kind of 
provision the Supreme Court -- the United States can 
simply exercise its treaty-making power to exclude 


that kind of criminal statute from the scope of any 
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extraditional treaty. I think the concerns raised by 
that are of no concern here. 

As to the question of electronic surveillance, 
Ithink the authorities are well traced and I don't 
tant to belabor the ahd ii ee: I would only 
emphasize certain facts. 

One: I think it is important for the Court to 
understand the sequence of events. The first defendant, 
Mr. Yanagita was subpoenaed to appear in the firs* 
trial. 

The second defendant, Mr. Kondo, was not 
subpoenaed to appear for the first trial, was subpoena a 
to appear for the seccnd trial Both live in 
California. Mr. Kondo needed to come to New Yerk in 
order to consult with us, obviously, with respect to 


his legal situation, and because of t fact he was 


“in California could not make two trips, could only 


come once, and so we arranged through Mr. Ethan 
caakanneetet that Mr. Kondo might come a few days 
earlier, which was his appearance, June Ast, which 
was a Monday. We arranged that he come on, I believe, 
Friday. Mr. Levin-".* cin made those arrangements 
and Mr. Kondo did come early. That was the first 


time we met him and talked about his case. It was 


at that point he formally retaineu us. 
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Now, in the course of our discussion, his 


| 

situation -- it was at that point that we realized, 
| 

for the first time, that there was a possibility 
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of electronic surveillance having been directed at 

the witnesses and that ome based upon certain state- 
ments that Mr. Kondo had made to us and the Government -- 
implicit or explicit projection of the Government was 
somehow we could have raised this contention when 

Mr. Yanagita was first here several weeks before. 

I suggest to the Court that to do so would not 
have been to proceed in gooa faith. 

I've been counsel in a number of cases involvin 
representation of witnesses, particularly in Grand 
Jury proceedings, and in some of those cases there are 
as adequate basis for some such a claim, and in some 
of those cases there are not, you have none. 

I suggest to the Court, it is not proceeding 


é 


‘in good faith to make that kind of motion, which can 
wa a bare 


be done relatively simply by an affidavit and motion, 
e r ; i 


it can be done relatively simply without having an 
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adequate factual me oe do so. 

Moreover, I suggest to the Court that as the 
body of law has developed, it has shown a tendency 
to require more than simple mere accusation. 


Some of the earlier cases indicated a bare 
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Mr. Kendo that triggered that and Mr. Yanagita's 
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allegation, unsupported by any particulars would be 
enough to trigger the Government's obligation. 

The trend of the law is more than that, requir- 
ing more of a showing by the witnesses. 

So, I think, it was entirely appropriate for 
the motion to be made at the time it was, when 
Mr. Kondo presented to us, in the discussions we had, 
the facts which laid the basis for that claim. 

We learned those facts, as I said, from 
Mr. Kondo, when he came to New York, only a few days 
before the appearance on June 2lst. 

The motion was drawn up and it was presented 
to the Court before the Chin trial began on the mornin 
of the 2lst, which was the first court day subsequent 
to our determining those dances 

Simply, Mr. Yanagita, I believe, arrived on 


the 20th, and it was based upon our conversations 


with Mr. Konde that we inquired of Mr. Yanagita to 
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‘see whether or not there was a basi~ for making the 


claim in his case. It was the di cussion with 


; ‘ ‘ 
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motion was presented together with Mr. Kondo's motion. 


I think it's important to put those facts befor 


the Court. 


As I indicated, I don't want to belabor the | 


‘ 


there was 
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the legal principles in the development of the law. 

I think the authorities from the Second Circuit 
and the Quinn case, in particular, from the Pirst 
Circuit, a-e set forth at some length in our brief, 

I would like, however, to address one other 
factual aspect of the case, and that is precisely: 
What does the Government have to do in order to make 
an inquiry with the appropriate agencies in order to 
make a response to the claim of electronic surveillanc 
of a witness or a criminal defendant? That was not 
put before Judge Mishler. 

There was representation that it was an onerous 
process, that it took a long time, and I think it's 
important to be precise about that. £ night note, 
initially, Judge Newman's opinion, in the cases which 
are cited in our papers -- there was another claim in 
that proceeding and the Government made the same kind 
of general observation, how it was 4n onerous process 
a quote taken from Judge Newman's Opinion, 
which ane reported thne far -- there has been no 


details supplied by the Government to me concerning 


th ‘earch of the files. In the absence of such 
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‘ details, the assumption of a heavy burden is not 
warranted. Moreover, it's not warranted by the 


absence of the details, by the Government, nor is it 
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warranted by the facts, if it) had those details. 

Now, the Government's system is as follows: 
There is an index, a file kept by each Government 
agency. which conducts electronic surveillance and 
the index is done by nome, ‘n alphabetical order. 

If a court authorizition is ihenesn for electronic 
surveillance of a particular person or persons, their 
names appear in the file. 

Similarly, if the Sadia contends no court 
authorization is required in the particular facts of 
a case, wholly apart from the legality, but simply 
makes that contention, but directs the surveillance 
of that particular person, their names, likewise, 
appear in the file of each agency that is conducting 
a surveillance. 

Now, the question is: What happened -- is that 
an adequate file? What happe.s if A is the subject 
of electronic surveillance and A calls B; i knows 
the subject of the surveillance? What the Government 


does is listen in to the conversation; if 8 identifies 
himseif or themselves or from -- it does use their 
names, necessarily, o.t from the contents of the 


conversation the identi.y can be ascertained, then 


B's name is likewise included in the index. Is there 


a single index avune of individual people; in 


24 


involved in the investigation of this case and did all 
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alphabetical order who the Government has obtained 
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orde.'s as having been identified under by curveillance 
under federal agency, that is the otal of the 
Government's records with respect to electronic 
surveillance. 

When we hear this thing about the onerous 
process, what we're really talking about, in Judge 
Newman's case, where it takes the Court Clerk about 
an hour to go through the file, that is Judge Newman's 
Clerk, how is that an onerous process that the 
Government has to be put through. I think it's 


important to bear that in mind, in light of the 


sequence of events in this case. 

Indeed, the Government was able to make a 
representation to one of the agencies in this case, 
I believe it was the Bureau of Alcohol, Tobacco & 
Firearms. I believe if it could have done that, it 
necessarily had to make inquiry with the Secret Servic 
and FBI, both of whom immediately conducted electronic 


surveillance, and both of whom immediately were 


the initial investigating. It was the Secret Service 
which applied for the search warrant; it was the 


Secret Service who arrested the Chin defendants; it 


was the Secret Service who put out the initial arrest 
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and it was the FBI which provided i.e tips --the FBI 


in Los Angeles, which is the situs of the two 
defendants inthis case, not the situs of the Chin 
defendants. 

So, I think it's clear, on the basis of the 
sequence of events, on the basis of the Government's 
record keeping system and on the basis of the 
Santangelo case, that the Government necessarily had 
to make inquiry with the Secret Service in this case 
and necessarily had to make inquiry with the FBI, 
and ‘he moment they were ordered to testify, the 
witness faced with the directive, the response from 
the Government, they had the statutory right to 
decline to argue the evidence; without the statute, 
the acsurance fren the Government that their testimony 
could not be derived. 

We raised, in cur papers, a fourth issue, that 
was whether or not there was statutory authority for 
the Government delegating power to approve compulsory 
testimony applications -- that is to say whether or 


not Section 2516 permits a delegation of the power 


}, to approve an application to the Court for immunity. 


I'm sorry, I've given the wrong citation. It 


is Section 6003(b), which provides that the United 


States Attorney may, with the approval of the Attorney 
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General, the Deputy Attorney General or any designated 
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Assistant Attorney, request an order compelling the 
witness to testify. | 

The question we raise, in our brief, is whether 
or not that allows for someone else to approve the 
Government's application, and our contention is: It 
does not. 

To rely upon the analogous decision in the 
Giordano case, and the Acon decision in the Third 
Circuit, the Government has addressed that -- I don't 
want to belabor it, if your Honor has cuestions on 
the point, I'd be glad to try to respond to those -- 
the Government does, however, address the separate 
contention, raise the separate contention, and that 
is, assuming the first issue, aside of whether or not 
the Government complied with the Code of Federal 
Regulations, specifically entitled 28CFR, Section 0.13}, 
and the Government addresses its submission to the 
Court, to the factual question of whether or not there 
was compliance with that federal regulation and 
contends, in part, that it doesn't matter; that even 
if there wasn't a compliance with the section -- what 
I will refer ve as Section 133, that nevertheless the 


witness had no right to decline to testify. 


I think that's a basic point that must be 
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1 addressed. I also think it has to be rejected. There 
2 are numerous cases which are -- which support the 

3 proposition that if the Government adopts a regulation 
4 that it is hound by that regulation, even though it 

5 was not required to enact that regulation in the 

6 first place. 

7 There are numerous cases from the Supreme Court 
8 and I cite just a few, the doctrine originated with 

9 the Acardi case vs. Shaughnessy, 347 U.S. 260, which 
10 is a 1954 decision that was followed by Service 

iB against Douglas (phonetic) 354 U.S. 353; Vit Realty 
12 (phonetic), vs. Seaton (phonetic), 359 U.S. 535 and 
13 Yellin (phonetic) against the United States, 374 

14 U.S. 109. | 

15 Yellin is an interesting case, because it 

16 involved the refusal of a person to testify and being 
17 held in contempt for refusing to testify and it was 
18 reversed be7ause the committee had not followed its 
19 own guidelines in conducting its proceedings. 

20 A more mcent case, which is a District Court 
21 opinion, which was somewhat helpful, was Nater 


(phonetic) against Berk, 366 F. Sup. 104, and that's 
a case in which Judge Gazelle (phonetic) ruled that 


24 |. the Government's’ firing of Archibald Cox, as the 
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Special Prosecutor was illegal, and it was illegal 
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1 under federal regulations th-t were promulgated in 


ee 


2 the CFR, and held that the Government was bound to 

3 follow those rules. 

4 I think the doctrine is most poignantly stated 

— 5 by Justice Frankfurter viene he concurred in the 

6 Zicarelli decision in the Supreme Court in 1959, he 

7 said an executive agency must be rigorously held to 

8 the standards by which it professes its actions, to 

io be judge accordingly, if dismissal from employment, 

10 which was the issue in that case -- if dismissal from 


1] employment is based upon a defined procedure, even 


12 though tenuous -- I don't know the requirements that 
13 bound such an agency -- that procedure must be 

14 | scrupulously observed. This judicially ‘!nvolved a 

15 rule of an administrative law now firmly established - 


16 and if I might add, rightfully so. He that takes the 


17 procedural sword shall perish with that procedural 
18 sword. 
19 I suggest to the Court the reguletions promul- 
20 gated and published in the CFR are binding on the 
21 Government and necessarily have to be complied with 
22 in this case. 
23 Now, the Government makes two other arguments , 
24 ‘here which I should like to address myself to, 
: ' {as sae’ f Pos 
- “bedefly: *'  *"* 


ais 24 — — 
| BEST COPY. AVAILABLE 
all die y eee oe : 
e@ig 


24 


25 


_—_— 


7 
40 | re a 
One, it cites the Tierhey case, with the 
proposition that the guidelines need not be complied 

with. I can only point out to the Court that the 
guidelines at issue in the Tierney case are not the 
guidelines in issue in this case. The ones at issue 
here are not published in the CPR and are not normal 
guidelines, and they are contained -- I have it here 
somewhere -- they are contained in a letter from 
Richard Klein (phonetic) -- at the time he was Attorne 
General to Emanuel Celler who was the Chairman of the 
House Judiciary Committee. 

I will be glad to hand them to the Court. They 
are separate guidelines; they are not published in 
the CFR and therefore Tierney is extinguishable (sic) 
in this case. I might add, I was one of the counsel 
in the Tierney case and I know what the values were 
at issue. 

The other argument the Government makes is one 
I will label, "What difference does it make? Suppose 
the guidelines, the reguiations were not complied 
with, what difference would it make? The witness is 
going to get immunity any way. What's the big deal? 
They should testify even if they did -- if the 
application wasn't valid, the Court's order is stil! 


» ¢ 


in effect. The immunity is still in effect. What 
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difference does it make?" 3} 41 

I'm somewhat surprised the Government makes 
that argument, because approximately five years ago, 
they made precisely the same argument in the Court 
of Appeals -- in the Circuit -- and the Cour. rejected 
the argument. We cite, i- ~u~ brief, the Vericker, 
446 F. 2d, which involve’ the se in which a witness 
was granted transactional immunity, the broader type 
of immunity, which was under the old statute, which 
has now been appealed. The Government had no statutor 
authority to confer immunity; it did not confer 
immunity and the Court made precisely the same 
argument and said, “What difference does it make even 
if there is no authority for the application? The 
witness is still going to get immunity, and, indeed, 
in that the witness was going to get transactional 
immunity and it was unanimously rejected in the Court 


of Appeals with an opinion by Judge Priendly. As I 


said, the citation is in our brief. 


Now, I think the Government's papers preceding 
to the factual question raised by the Government, that 
is to say whether the’e was compliance with Section 
133 in this case, I think the Government's papers 
in this case indicate fairly clearly that there was 


not. 
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First of all, let me, if I may, refer your 


2 Honor to Section 133. It says, the head of each 

3 agency or unit within the department is authorized, 

‘ in the case of absence from his office or in the 

5 case of his inability or disqualification to act, to 

6 designate his ranking deputy or his equivalent, who 

7 is able to act in his stead, if there is -- who is 

8 available to act in his stead. If there is no deputy 
9 n available or in the case of inability cr disqualifica- 
10 tion of each deputy or other unusual circumstances, 

nv any other official in such may be do designated. 

12 At the outset, I will point out to the Court 

13 that Section 133 has to be read in conjunct 1 with 

4 | the provision which is not cited by the Government, 

15 which is Section 178 in the CFR, 28 ‘ ‘R Section 0.178, 
16 | end that provision follows upon Section 175, which 

V7 says, in essence, that the head of the Criminal Divisign 
18 of the Justice Department can apply to the Court's -- 
19 can approve an application to the Court to compel a 

20 witness to testify. And following up that provision, 
21 Section 178, which is entitled redelegaticn of 

22 authority states that in Section A, as follows, the 

23 Assistant Attorney General in charge of the Criminal 
24 Division and the Assistant Attorney General designated 
25 in Section 0.175(B) are authorized to redelegate the 
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authority delegated tc their tespective deputies, 
Assistant Attorney Generals, to be exercised solely 
during the absence of such Assistant Attorney Generai 
from the City of Washington. 

So that the mnesiiine has -- Section 133 has 
to be read in conjunction with! 178. 

Now, turning to the representation made by 
the Government in its papers, we see the following: 
First there is an identification of Richard Thornburgh 
as the head of the Criminal Division; there is an 
identification of John Keeney as the second ranking 
Deputy immediately below. Now, the Government's 
representation t*> the Court is as follows: This offic 
has been informed that through longstanding oral 
authorization from Assistant Attorney General 
Thornburgh, when he is away from Washington, D.C., 
Mr. Keeney is authorized to take over his duties 
relative to 18 U.S.C. Section 6003. 

The following sentence reads, "Likewise, in 
the unlikely event that both Assistant Attorney 
General Thornburgh and Deputy Assistant Attorney 
General Keeney are away from .’ashington, D.c., Deputy 
Assistant Attorney General Keoch becomes the Acting 
Assistant Attorney General." 


Now, I will submit, firstly, that no such oral 
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authorization complies with the terms of section 133 
par 178 and, furthermore, there is not even a repre- 
sentation by the Court that Mr. Keoch was every 
authorized to act relative to Section 6003. 

If the denne papers are scrutinized 
carefully, there is a representation that Keeney 
was authorized tc act relative to Section 6003, but 
no such representation to Mr. Keoch, which was the 
person authorized to act in the Government case with 
respect to tr. Kondc. 

Now, I would submit, first, that the Covernme:nt 
whatever Mr. Kecoch wa. authorized to do, that in the 
first place, any such authorization had to be in 
writing. j 

I suggest that is supported in two respects. 


First, it is supported by another provision in the | 


CFR, this is 28 CFR Section ¢€.18G6, and the following 


sections, that is the section that imnediately follows 
the section that I read to your Honwur before, and 
what it says, unfortunately, it's a few sentences long 
but I think I should read it. It says, "All ‘Siena 
relating to the organization of a department or 

to the assignment, transfer or delegation of authority 
functions or duties by the Attorney General or to 


general department policy shall be designated as order 
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and shall be issued only by the Attorney General in 


‘A separate numbered series, classified order shall 


be identified as such, including within the nvnbered 
series and limited to the, distribution provided for 
in the order or determined by the Aeetenent Attorney 
General for administration. All documents amending, 
modifying or revoking such orders in whole or in 
part shall likewise be designated as orders within 
such numbered series and no other designations within 
such documents shali be used. 

I suggest that section clearly contemplates 
any authorization of anybody within the Criminal 
Division, other than Mr. Thornburgh must neces>arily 
be in writing. The Government failed to comply ith 
Section 180 in apparently making this kind of long- 
standing authorization. 

I suggest, moreover, that matters of policy 
Likewise compel the same shot: I think that 
the choice here is between accountability on the one 
hand: and what has euphemistically been known as 
deniability on the other hand. That is to say, how 
is anyone going to know what's going on in the 
Department of Justice. Is it desirable in matters 
such as applications {»r electronic surveillance or 


matters such as application for orders compelling 
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testimony, that there be an identifiable accountable 


person, someone who can be hela accountable for what's 
going on or not? Is it more | if there be, 

in effect, the principle of denial, which is that 
everyone can cover their own behind, and in this case 
anything that goes wrong, chese’s nothing written down 
That holds anybody deniable and nobody can be held 

toe anything. I think that's not an abstract question, 
in view of the Watergate question and in view of the 
Government's now exposed practices to electronic 
surveillances when precisely that was sought to be 
achieved when Mr. Mitchrell was Attorney General, 
whereby he had an Assistant Attorney General sign 
certain applications and create the impression, 
through the Court, it was someone else who was 
approving the authorization for the obvious purpose 

of deniability. 

That is to say, it subsequently proved 
embarrassing, that that application had been made -- 
then Mr. Mitchell apparent*y didn't know anything abou 
it and could deny it. 

So, I suggest to the Court that both Section 
185 and the principle of accountability, the principle 
that in matters expecting to compel witnesses to 


testify to self-incrimination, there must be an 
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aiiaaiar vines acco. andividual who is authorized 
- approve such apv:! cations. 
be I think the Government, by its own representa- 
ttn in its brief has failed to conply with the 


teeter and the spirit of the CFR. 


One final statement if your Honor is in doubt 
as to what actually happened by the vagueness of the 
Government's representation to the Court, I submit 
that what to be done, if you: .jonor is inclined to 
disagree with respect to the requirement that we 
suggest, that any such authorization be in writing, 
that if your Honor is inclined to disagree with that, 
that there be an evidentiary hearing, in which the 
Government is asked to produce Mr. Thornburgh and 
Mr. Keeney and Mr. Keoch to determine, precisely, 
who said what to whom and when it was said, to the 
extent that an ordl authorization is going to be 
any good in any situation. I think the vague repre- 
sentation to the Court here is simply insufficient 
and I know that de cases invelving electronic sur- 

veillance, where the analogous is different, there is 
some guestion as to sis. Aeliiek -- whose authoriza- 
tion and who signed, whose signature, who told what 
to whom; there were hearings such as that ordered in 


those cases by the various judges involved, but I make 
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that suggestion in the alternative because I think, 


as a matter of law, it's not required of me and that 
the Court can find, as a matter of la» ,;at any such 
authorizetion must necessarily have  .2en written and, 
A, ithere mae no seaietaahacheads authorization in this 
case to anyone and, secondly, the Government doesn't 
contend ween therefore there was a delegation of 
authority to Mr. Keoch, in particular to approve 
applications pursuant to 6003 and, I think, in light 


of that the Cuvurt will find, on the basis of those 


facts alone, that the application with respect to 


Mr. Kondo was null and void. 

I've taken quite a bit of time and I apologize 
to your !llonor for that. ‘Ther2 were several issues 
before the Court. 

MR. LEVIN-EPSTEIN: Your Honor, Mr. Reif points 
out the lateness of the‘nour and I'll mention, for the 
record, and I'm sure you're well aware of the inclemen 
weather. If the Court wishes to hear from the 
Government at another time, I'll be happy to respond 
now or whenever your Honor wishes. 

“HE COURT: I think we're rushing up on the 
trial date. 

MR. LEVIN-EPSTEIN: Very well. 


I can represent that my remarks will be sub- 


i“ 


stantially briefer than those of counsel for the 


defendant. 


Is there any particular order in which the 
Court wishes to hear the Governmer: s response? 
| 
{ 


i 


‘ 


THE COURT: No. I think, if you have a chosen 


| id 


order, it w'll be best. 
MR. covi-averamn: seal Honor, it real)y makes 

“i little difference. For the convenience of the 

record, I will go in the order Mr. Reif elected, the 

order contained in his memorandum of law. 
Briefly, the Government takes issue, certainly 

with Mr. Reif‘s characterization of the contempt 

proceeding executed by Judge Mishler in the procecding a 

before him. ‘ 
I think to characterize the test as being onw 

of what's contained in the objective order -- I 

believe I'm quoting Mr. Reif accurately, I think as 

the classic example of elevating form over substance . 

to suggest to this Court or to any other -- I'll be 

very brief -- there was anything other than this 

civil contempt designed for the purposes o. coercing 

Yanagita and Kondo to testify, as they were required 

to by law, I think is reminiscent of Alice in 


Wonderland. It has no resem lance to real life. To 


that extent, characterized by the argument in the 


- 
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Government's Memorandum of Law, and disingenuous, I 
think that's charitable, in all due respect to 

Mr. Reif and his advocacy. It's ridiculous to expect 
the Court that Judge Mishler intended to impose a 
criminal contempt, for the recorda in and of itself 
weasels a clear intent. 

TIE COURT: ‘Was it made clear to the men 
involved that ‘if they’-- as soon as they were ready 
to testify, they should come over and do it? 

MR. LEVIN-EPSTEIN: I think the only way to 
answer -hat question, your Honor, und the best way 
is to refer to the record itself. 

The Government has ircluded, as part of its 
Memorandum of Law, an appendix or series of appendices 
which contain those portions of the record below, 
which relate to both the defendants tenagite and 
Kondo. 

As I indicated in the Memorandum of Law, of 
course, all citations refer to the trial transcript 

in the Chin case. 

However, in the interest of brevity, I will 
merely select those few portions which I think are 
dispositive of the Court's questions. 

Directing the Court's attention to page 5 
of the Government's Memoranca -- pardon me, the 


Court recalled to counsel and to the defendants, at 


as 
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’ the second that at the first trial wrerce Yanagita 
2 had refused to testify before, and I will quote for 
: the record from page 154 of the trial transcript, 
4 Judge Mishler said, and I quote "...I indicated to 
~ 5 him that if he cailed to testify under a grant of 
6 immunity, ' that he would be placed in custody as a 
7 coer “e measure to ieieiia his testimony..." 
8 ‘oving along, Judge Mishler, as I say, again 


on pege 5, Judge Mishler expressly stated it was a 
coercive measure, citing pege 161 and 162 of the trial 
transcript, this is Judge Mishler speaking, again 


"...I will give you one last opportunity to answer 


the question. If you fail to do it, I intend to 
commit you to the custody of the Att.rney General or 


the Marshal for the Eastern District of New York..." 


He continued to say, “"...unless he changes his 


mind by tomorrow morning..." he intended to commit the 


witness as indicated. 
On page 176 and 177, your Honor, of the trial 
transcript, this is a direction given by Judge 
Mishler to Mr. Kondo, and I quote, “...you are directed 
to return here tomorrow at 9:15 and at that time I 


will give you a last chance to purge yourself of the 


contempt and change your mind. Think about it. 


If you refuse to answer, I intend to commit you 
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to the Metropolitan Correctional Center or to the 


custody of the Attorney Genera of the United States 
until such time as you en an no longer than 

six months or the duration ot trial of this case, 
and you can purge yourself at any time before that 
time --" meaning the seetiinaiaal -=- “by answering." 


Page 390 of the transcript, indicating what kin 


of a sentence might be imposed upon the defendants, 


he said to them, "...that there will probably be a 


short sentence..." then he went on, and I quote, “I 
want that clearly understood, so there is no complaint 
later..." I'll interrupt myself, your Honor. It is 
almost as if Judge Mishler had anticipated this very 
argument by Mr. Reif before whatever Court would her 
his motions on a subsequent occasion. He continued, 
and I quote, "You always have a chance to purge 
yourselves at any time up until the time the jury 
renders its verdict, because up until --" it says 
them it should be then, it's a typo, -- _— testimon 
can be given." 

As I indicated in the Government's Memoranda 
of Law, page 8, the following on the part of Judge 
Mishler and the Court's intent was confirmed when the 


jury returned, and the Judge specifically announced 


to the jury that his desire and intent was to give 


i- se > 
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L them, “...a taste of the pressures,” meaning the jail, 
24 so they would turn around and change their minds and, 
3 in fact, testify as they have been ordered to do so. | 


4 I believe that should answer the Court's 
question as to whether oz net the defendants were 
advised of their ability to -- to coin a phrase, to 
open the jailhouse door with the key, which they eld 
in their on nents. a 

I think this is a seuntte example of civil 
‘contempt . , 

In fact, I might add, in response to Mr. Reif's 
points, that Courts of Appeal recognized that in fact 
what a Court announces as being its intention may, 
in fact, not be what happened. 

I believe Mr. Reif used this example of a 
court that announced what was a civil contempt and 
the Court of Appeals indicated that it was a criminal 
contempt. 

I suggest to the Court, those situations -- 


I don't have the cases at my fingertips, but I point 


out neither did Mr. Reif. Those are situations where 


a Court mistakenly characterized ita own intention at 
23 that time but, in fact, the Court of Appeals recog- 
24 nizing the full pragmatic effect of the totality of 


the circumstances below, in fact, held what had 


~ 
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happened was in fact what actually happened and not 


some nomenclature of an attempt as to what should 
have happened. 

In fact, I may point out that Judge Mishler 
never said this was a criminal contempt, either. I 
merely make that point. 

Mr. Reif, in making his oral argument, seems 
to suggest every time the Government doesn't speci- 
fically deny something, that we concede it. 

| I'm aware of no rule of pleading which requires 


that, but that’s by the Board. 


‘ ’ 


ot In any event, I don't helieve that any more 
time need be devoted, unless the Court wishes that 
the issuc of civil or criminal contempt be the issue 
of self-incrimination. 

Whether or not either or both of these defen- 
dants had a feeling, subjected as it was, that they 
might be incriminating themselves in Japan, I don't 
really believe goes to the is.ue involved, because 
Clearly the Supreme Court of these United States and 
every Court of Appeals decision of which I'm aware 
speaks to the test which Mr. Reif referred, in that 
when can somebody invoke the Fifth Amendment? When 
he has a reasonable belicf that it might add a link 


to the chain. Certainly that's not argued, that's 
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black letter law. In fact, as i Hornbook law. That‘s 
not the test about which we should be concerned about 
here. 
In fact, here we should be concerned with wheth 
or not there was a real possibility that this testimon 
that would be obtained from the witness stand would 
add a link to a prosecution in a foreign jurisciction. 
Now, there's no showing, and there has been no 
showing of any kind throughout this proceeding or the 
pe aucntins below meine Judge Mishler or, in fact, 


either of the proceedings below Judge Mishler that the 


Government of Japan or the Imperial Judiciary of 


Japan, if there is such a thing, had any interest in 


Yanagita or Kondo,whatsoever. I don't know whether 
they do or don't. I don't know that any more than I 
know what Article 77 of the Japanese Code means, and, 
with all due respect to Mr. Reif's ability to research 
foreign law, whatever he knows that to mean <-- but 
I've seen no indication, whatsoever, in either one 
of the probabilities -- 

Tir COURT: Is either one of the defendants 
a citizen of Japan? 

MR. LEVIN-EPSTEIN: To my knowledge, both are 
American citizens. 


MR. REIF: Yes, both are American citizens. 


A 
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Mr. Yanagita was born in Japan, but is an American 
citizen. 

THE COURT: Naturalized American citizen? 

MR. REIF: I  elieve one of his paranats were 
Japanese and one was American. 

THE COURT: Although born in Japan, he was, 
from birth, a citizen of the United States. 

MR. REIF: Yes, that is my understanding, sir. 

MR. LEVIN: ‘IN: And to follow through with 


the Court's point, by way of footnote, could not be 


‘ deported to Japan, “n that sense, extradition being 


another matter, but he couldn't be deported in that 
event. 

stissie*e ane no showing that th Government 
of Japan is interested in them, in any respect what- 
soever. 

So far as the so-called test that Mr. Reif 
suggests, the Government has conceded the so-celled 
*"realistic possibility test," which, by the way, 
the Government does not concede is the test. For the 
record, there is no realistic possibility that the 
testimony to be elicited from either of these people 
would have been used in Japan in a criminal prosecu- 


tion. 


The real test which comes by th2 way from 
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1 cases relied upon by the defendants is the real 


2 likelihood, the probability, not so much a possibility 
2 because, in fact, that's the logical response. 
4 If it were merely a possibility, then, I 

~ 5 submit, then every time we had a witness called to 
6 testify in any cese, almost every case in the Pederal 
7 Court where there might be some connection to some 
8 foreign jurisdiction in some way, there would be this 
9 claim. 
10 In fact, even the Supr me Court of the United 


1 States does not recognize, in domestic prosecution, 


12 the mere possibility of a link. There has to be 
13 some provable likelihood or some realistic likelihood. 
‘ 14 eee rm to nae link forged in connection with: 
15 an inurintination. You can't simply walk up to a 
: 16 wit .ess stand and say, "I plead the Fifth Amendment," ' 
7 without something more being involved, and so it shoul 
18 be. is 
5 19 In any event, Mr. Reif, very, very ylibly | 
: 20 skips over the likelihood of the possibility of the | 
2) testimony, or while it's peing elicited, being sealed | 
2? or being taken in camera, both, by the way, suggestion é 
i 23 that were made in the court in Tierney, which Mr. Reif | 
i 24 has announced he was one of the counsel. Be that as , 
5 it may, Judge Mishler offered to seal the testimony 
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at the first trial, whereby ss ty Reif also represented 
Mr. Yanagita. It wasn't necessary at that trial, 
because there was a stipulation and Mr. Yanagita was 
never called to tes:ify before the jury. | 
The likelihood or the possibility of it 

happening at the second trial wes also raised, but 

I submit to the Court it was cannensbiie only on the 
part of Judge Mishler not to pursue that for two 
reasons. First of all, because he determined, as a 
decision of law, that it wasn't necessary for the 
other reasons; secondly, that because from his 
culloguy with the defendant on the witness st. .d, 
ne the back-and-forth questioning and answers, 
that they did answer, “Gt was very clear, and I don't 
wane the citations at ny fingertips now, but I pelieve 
the record will bear me out substantially -- in any 
event, both defendants on advice of counsel, indicated 
to Judge Mishler they were not going to answer any 
questions, under any circumstances. 

XI think it would be fair, although I can't 

read Judge Mishi?o='s mind, and I admit if such a word 
is correct, in th. context, that it is not part of 
the specific and oxplicit record that Judge Mishler 
didn't so find, that he wasn't going to do it, but 


I think Judge Mishler could have reasonably thought 


LO en 


I 
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; 


that, no matter what he did, in temns of prophylaxis, 
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in terms of. protecting the record in use of a foreign 
jurisdiction, that they weren't going to answer 
any questions, they just weren't going to do it. 

I think most interesting, your Honor, and 
perhaps dispositive of the entire matter, was the 
fact that nothing, and I stress this, because Judge 
Mishler requested of the Governme’ an offer of proof 
on the point, and I so represented at that proceeding, 
nothing that was to be elicited from Mr. Yanagita was 
not already fully known and made a public record in 
that trial. 


‘17s -(Continued on next page.) 
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MR. LEVIN-EPSTEIN: (continuing) The Governmen 
represented to the Court, and will so reprasent *o 
this Court now that the Government was in the 


possession of a ¢ gned, sworn statement by Michael 


Kazuo Yanagita; that statment contained certain 
information, and for want of a better word, in this 
context, evidence, and that was the sole material that 
theGovernment sought to elicit from Mr. Yanagita on th 
witness stand. I so represented that to the Court; 
the Court so made such a finding, and,in fact, that's 
why and that's how we could eventually stipulate to 
that statement into evidence instead. of having Yanagit 
testify. 

THE COURT: «At the first trial? 

MR. LEVIN-EPSTEIN: I beg your pardon? 

THI: COURT: At the first trial? 

“MR, LEVIN-EPSTEIN: Yes. For tactical reasons, 
"which I don't believe are relevant here, such a 
‘iisaiah anita jai male suitable at the second proceeding 
"In any event; it is incredulous for Mr. Yanagita 
or his attorney on his behalf to now suggest he would 
have incriminated himself out of his own mouth with 
matters wo already krew about and were public record. 


What could he have possibly said on the witness stand 


which, if they wanted to the prosecutor in Japan 


\ 
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couldn't obtain by looking in the Court file. Itwas 
out in the open. 

As to Mr. Kondo, it's true Mr. Kondo didn't 
. Make out a signed, sworn utatement, but the evidence 
“that related to Mr. Kondo, as to the firearms that 
Mr. Kondo distributed to the female defendant, Miss 
Young, was all documented; there were disposition 
Slips, there was a so-called 4473 form where the firea 
was actually purchased from the gun shop in California 
by Kondo, all circumstances upon which Mr. Kondo would 
have been cross-examined -- well, I started to say 
cross-examined, in fact, he would have been cross- 
examined in retrospect, because he would have been a 
hostile witness, but I meant to say examined, but it 
was Clearly there, if they had wanted to, the prosecu- 
torial army in Japan had the same material at its 
beck and call as I did and as the United States 
- “Government, without ever having heard one word uttered 


from them on the witness stand, because this is a 


specious argument, clearly, because they wouldn't have 


done anything more than we would have known already. 
It might be argued, in rebuttal,that the 

Government might well have, through clever cross-~ 

examination, elicited from Mr. Kondo matters not 


contained from this evidence or matters not contained 
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in Mr. Yanagita's statement. Possibly so, because 
Judge Mishler indicated he would sustain objections to 
anything outside of the scope of these matters, so I 
wouldn't have been able to do that either. 

Your Honor, quite frankly, I don't know whether 
or not the assassination of His Imperial Highness, the 
Emperor on American soil would constitute a violation 
of Japanese law. Maybe it would, but I don't know. 
There's been no showing that it would here, except for 
speculation, which is the best word I can think of. 

This, by the way, should not be taken by the 
Court as a suggestion implicit or otherwise by the 
United States that the attempted murderer or the 
conspiracy to murder or even the hypothetical specula- 
tion of plans or conjecture to murder a human being, 
or whether ns be an emperor or a convicted murderer 
himself, is not a heinous relation as to the law, both 


man and moral, but that's not the issue. The issue is 


-whether or not this testimony would have s:ibjected 


them to prosecution and would have been incriminating 
in oni a prosecution in Japan, and that's not reached 

Tie COURT: 1 certainly would have been first 
degree murder in whatever state it occurred in. 


MR. LEVIN-EPSTEIN: Hypothetically, let's take 


it to its logical conclusion; New York State conspirac 
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to murder a human being, if taken to its fruition 
would be murder in the first degree and would be 
punishable, if I recall by life imprisonment -- 

THE COURT: Twenty, five to life. 

MR. LEVIN-EPSTEIN: Then the Court is more 
versed in McKinney's statute -- 

THE COURT: The Crimmins case. 

MR. LEVIN-EPSTEIN: Clearly, it's a vicious 
crime, if it were to occur. 

THE COURT: Suppose the question is whether the 
Japanese code would be considered addressed to a non- 
Japanese national, with respect to offenses outside 
of Japan. 

MR. LEVIN-EPSTEIN: Exactly. Suppose a man 
who is just an ordinary citizen of Japan, on tour in 
the United States as a tourist is shot and killed 
during the course of a street robbery. Now, would 
the murderer here he subject to prosecution in Japan? 

THE COURT: I don't know. 

PET i) hie LEVIN-EPSTEIN: Neither do I and, I submit 


: your Honor, neither does Mr. Reif. 
} “9 


THE COURT: I think if he went to Japan he 


‘ , 
‘ 


might be. 
MR. LEVIN-EPSTEIN: He might be. Again, I 


don't know, but as long as Mr. Reif is relying on 
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American law as his analogy, I am not exactly sure if 


an American citizen were traveling in France and a 
Frenchman killed that American citizen in the street, 
during the course of a robbery, if that French citizen 
could be prosecuted, could be prosecuted in New York. 
He might well be prosecuted in Federal Court. I don't 
know. There might be some extra territoriality if 
certain basic requirements were filled, but I don't 
know. 

I think I've said enough on that point, unless 
the Court wishes something further on that matter. 

THE COURT: I take it there are cases, as long 
as your arm, settling the point. 

MR. LEVIN-EPSTEIN: I don't believe as long as 
my arm, but I think that the cases are pretty clear. 

The Cardoza case is cited -- 

THE COURT: No, cases that say that there is no/-- 
that you do know that Section 6003 does not have to 
protect -~ 


MR. LEVIN-EPSTCIN: I'm aware of no such case -- 


in the sense I'm aware of no such case that says the 


immunity granted by a Federal district judge protects 


a foreign -- e 


THE COURT: Must protect -- 


MR. LEVIN-EPSTEIN: (continuing) protects a 
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foreign national or even an American national from a 
foreign prosecution, but I was able to find no cases 
on point to where the facts were even sulstintially the 
same as this one, where such a thing could be reached. 

In other words, I don‘t see how a case could 
have been decided where a Court of Appeals would hav, 
entertained speculation upon speculation. 

In other words, a Court of Appeals would have 
had to deciie that a person who might be connected to 
an aborted speculated attempt to assassinate a foreign 
national, who might come within some interpreted 
section of a foreign code, at a certain point, your 
lHionor, it becomes sophistication upon sophistication 
and speculation uvon speculation. 

THE COURT: You mean they talk about the 
probability? What I'm talking about is the abstract 
proposition, and defense counsel has suggested the 
case in the Su reme Court of the United States, which 
suggests that being subject to prosecution in [England 
will do. 


_{Vl). MR. LEVIN-EPSTEIN: Zicarelli -- 


‘ THE COURT: Whatever it was that way or the 


ne 


other way. It doesn't really much matter -- that the 


} & or + 


Court indicated a proposal of the English Court, whic 


accorded a man immunity, where he said he might testify, 
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if subject to prors'/on in the United States. 

Now, he said th y had approved that in somethin 
against the waterfront -- 


MR. LEVIN-CPSTEIN: I'm not sure they approved 


it in Murphy versus Waterfront Commission. Again, thi 


is the type of arguinent -- 

TUE COURT: I take it in Murphy against 
Waterfront, it was thought it was the Feder: power to 
compel that would protect against state prosecution. 

Now, what did they precisely hold in Murphy 
against Waterfront, which was not the Federal power -- 

MR. LEVIN-EPSTEIN: I don't believe they 
addressed themselves to that point. 

As far as Murphy versus Waterfront Commission, 
I think your Honor has expressed the whole thing 
precisely; Federal immunity will protect against the 
State prosecution for the same events, but I can't 
imagine -- let me strike that, because, of course, 
anything is possible. I don't believe that the Court 
in Murphy addressed itself to what the Federal 
Government was not empowered to do, because that, 
itself, would have been a speculation. 

Perhaps, I don't understand the Court's question. 

‘ THE COURT: I want to know what the precise 


holding was in Murphy versus Waterfront Commission. 
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MR. LEVIN-EPSTEIN: I believe the precise 
holding was if somebody is granted immunity at the -- 


in the Pederal Government, that immunity will stand in 


good stead, 


THE COURT: The Federal Government was the 
party? 

MR. LEVIN-EPSTEIN: It was in inter-jurisdictional 
lines. You can't be compelled to answer a question 
that might be involved in a jurisdiction, but I don't 
believe it goes into the international lines. 

THE COURT: It's not quite that. 

MR. LEVIN-EPSTEIN: I'm not articulate with 
that, but I'm afraid I don't understand the Court's 
precise question. 

THE COURT: I'll have to refresh my recollectio 
about the case, 

MR. LEVIN-EPSTEIN: As far as the electronics 
surveillance, do you wish anything further on the 
self incrimination? 

As far as the electronic surveilance point is 
concerned, the Government, first of all, would remind 
the Court, respectfully of a factual finding -hat 
Judge Mishler cate. that the motion war brought in 
bad faith; whether that's based upon an evaluation of 


the time sequence or it's based upon Judge Mishier's 


- 
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prior understanding of what happened in the first 
trial. That's a matter within Judge Mishler -~ I 
can't speculate upon that. I think it's significant 
to note Mr. Yanagita was Mr. Reif's client weeks and 
weeks before this motion was brought, and if Mr. Reif 
was assiduous enough to inquire of Mr. Kondo as to the 
possibility of strange things happening on his telephone --~- 
I can't imagine him not being as zealous with Mr. 
Yanagita months before, and suddenly coming to this 
realization. It might be a good motion to make on the 
eve: of trial, and if the motion, in fact, was only 
coming to his attention on that Friday, I can represe 
to the Court I received no telephone call on Friday 
indicating that the possibility of such a motion 
coming. Apparently Judge Mishler's chambers received 
no indication that such a motion was forthcoming and 
no representation has been made by my opponent that 
any such attempt to notify counsel for the Government 
or the Court was made. 

I don't believe that goes to the merits of 

the issue and I don't argue it for that point, but 
so long as Mr. Reif raised it, I feel compelled to 
respond, but as tar as whether or not the Government 
responded to the motion once it was made, I think 


that an adequate response was made. 
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When I found out that the motion was being 
made, I madé the only response that I could make -- 
when I say I, I mean personally, of course, I didn't 
know of any électronic surveillance involving Yanagita 
or Kondo. I offered to make that under oath; Mr. Reif 
indicated that wasn't necessary. 

I conferred, at Judae Mishler's instructions, 
with Mr. Patterson of our office, who, at that time 
was the chief of the General Crime Section and, quite 
frankly more experienced in the area of so-called 
agency checks than I. He indicated to the Court when 
he came down, it was his experience that the entire 
procedure was done through a written letter, written 
colloquy between agencies and that inquiry was made 
and checks were made and responses were made and 
reports were made to the Court and so on. 

I don't know what Mr. Reif's experience in the 
aréa was, your lionor. Quite frankly, I prefer to rely 
on what people who are close to that procedure tell me 

In any event, Mr. Patterson did make incuiry 
on that very day, at Judge Mishler's instructions, of 
the agency that was specifically involved in the 
prosecution, the Bureau of Alcohol, Tobacco and 
Firearms, an adjunct agency of the United States 


Department of Treasury and by way of affidavit by 
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Mr. Pee~son indicated to the Court he and the ATF 
people were aware of no way of any electronic 
surveillance on Yanagita and Kondo; no inquiry was 
e of 


FBI, nor was inquiry mad 


the secret Service; nor was inquiry made of the 
Selected service; nor any of the other agencies, but 
the reason fox inquiry not being made there, because 
there was no necessity for inquiry to be made there. 
It's submitted that the case law, particularly the 
Grusse case clearly states this was an adequate 
response, and I'm not going to belabor this record by 
again going through what this response was or what 


holding in Grusse was. we responded by say 
€ any clectro 


cally, we weren't aware ° 


or wiretapping surveillance. 
As far as the electronic surveillance res 


goes, the same issue, bY the way, “as raised in 
Tierney anc th. Court there, with exac 
the same argument being raised by counsel for the 
s in that Grand Jury related case f 


witnesse 
In fact. it 


an adequate response had been made. 


re nad been an wover.2aring” 


turned out that the 


characterized by the court. 
In the Tierney case,and that, 
a reference in pefendant's Memorandum of 
t ‘ e 


* . 
. 


— 


ing, basi- 


mic surveillanc 


ponse 


tly and precisel 


ourd that 


by the weye is 
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‘a 
Mr. Reif indicates the Government hac to "recant" its 
original representation, I submit, your Honor, that no 
such recantation ever occ. rred, but rather that a 
reading of Tierney clearly shows the Court was told 


by the discovered overhearing, after the District 


Court proceeding was terminated anu before the Court 


of Appeals proceeding occurred, ana that the Governmen 


provided the Court of Appeals the actual ovezhearing 


and, I believe, although I'm not sure, a transcript 
of that overheard conversation -- and the Court of 
Appeals listened to i: ad made a specific determina- 
tion that it was absolutely irrelevant to the matter, 
and despite that, notwithstanding that subsequent 
overhearing, an adequate response had been made at 
the time. 

Point four in the Defendant's Memorandum of 
Law is that wne authorization for the Government to 
apply to Judge Mishler for immunity for the two 
defendants was improperly obtained and therefore, 
there was no immunity, and therefore, I assume, as 
might follow today, they had no obligation to answer, 
and therefore, again, logically, they couldn't have 
been held in contempt, and for that reason this case 
should be dismissed as well. 

By way of a footnote, again, it's almost ironi 
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that Mr. Keoch, who was the Deputy Assistant Attorney 
General involved in this matter was Mr. Reif's 
opponent in Tierney, where the same issue was raised 
and disposed of in favor of the Government's position 
here. 

Mr. Keoch is the Deputy Assistant Attorney 
General in the United States, in the Department of 
Justice; his immediate superior is Mr. Tierney, unless 
a Deputy Assistant Attorney General, Mr. Keeney whose 
immediate superior is Mr. Thornburgh, the Assistant 
Attorney General in charge of the Criminal Division 
of the United States Department of Justice. 

By the very argument that Mr. Reif makes with 
respect to the various codes of Federal Regulations, 


the sections which I'm not going to read again into 


‘ the record, when Mr. Thornburgh is out of town, meanin 


Washington, Mr. Keeney takes over for the purposes of 
tied, not for the purposes of wiretapping and not 
for the purposes of electronic surveillance. That's 
quite frankly not a very good analogy, hecause there, 
as Giordano so specifically illustrated to us, is a 
very specific kind of authorization, but this is 
immunity, the interest to be served is different, but 


be that as it may, «hen Mr. Thornburgh is out of town, 


Mr. Keeney takes over; in the unlikely event Mr. Keen 
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is out of town, Mr. <eoch takes over. By the way, 
it's been represented to me, I have no reason to doubt 
it by attorneys in the Derartment of Justice, if Mr. 
Keoch were out of town on the same day that this case 
took place, June the 18th, 1976, there was a third 
Deputy Assistant Attorney General behind Mr. Keoch, 
who would have taken over to sign an immunity 
authorization. 

Whether or not the guideline or procedure that' 
spoken of in Tierney is the code of Federal Regulatio 
or not, it's interesting and it's helpful, I believe, 
to the Court to recognize that the so-called guidelin 
the so-called -- 

THE COURT: Isn't this a little different from 

. the other point of view that certainly the Government 


could not, very well offer this testimony in evidence 


‘ 4f it got it against either the men by arguing that 


the grant of immunity was unauthorized? 
' MR, LEVIN-EPSTEIN: If the grant of immunity 
were unauthorized, I think there are two responses to 
that question, your Honor: 
Number one, I don't subscribe to Mr. Reif's 
argument that a judge cannot grant immunity sua sponté¢. 


THE COURT: I don't know anything about that. 


What I'm talking about is here ordinarily you can -- 
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MR. LEVIN-EPSTEIN: I jdidn't hear you. 


THE COURT: Suahnahla, you cannot estop the 
Government. Certainly, just because it does something 
the wrong way -- 4 

MR. LEVIN-EPSTEIN: Supesiy: 

THE COURT: Now, does that méan, suppose these 
men had acted and relied upon the immunity, could they 
if thereafter indicted for some connected offense, if 
it was offered against them, the testimony which they 
gave in the Chin trial -- 

MR. LEVIN-EPSTEIN: Of course not. 

THE COURT: Why not? 

MR. LEVIN-EPSTEIN: Because it's just not fair, 


in simple language. If the Government -- 


THE COURT: In other words, you're saying 


ae . * 


| because the Government is estopped? 


, 


MR. LEVIN-EPSTEIN: In a situation of that 
iiaia oe +t oh ar as 
“THE COURT: Isn't it because the order is 
valid, whether or not erroneous -- 
MR, LEVIN-EPSTEIN: Exactly. 
THE COURT: It seems to me the order might be 
erroneous if the Court was misled and there was a 


motion to set aside, a motion to set aside, I think 


there is implicit in every one of these letters that's 


« 


next to a set of 6003 motion papers, ex parte a 
motion papers, a representation of delegutional 
regularity -- 

MR. LEVIN-EPSTEIN: Exactly. 

THE COURT: (continuing) the Judge doesn't 
have to acquire; all procedure would be arrested if 
one had to do that. 

I didn't ask Mr. Reif or Miss Gladstein whether 
they were admitted to practice in this Court -- 

MR. LEVIN-EPSTEIN: Exactly. 

THE COURT: The fact that they rose in Court 
was a representation to me that they were. The 
presentation of such letter to the Court is a repre- 
sentation of authority upon which the Court acts, and 
I think that the order then made is a valid order, 


but, largely because I confer immunity, it's a grant, 


it's not a deprivation, it's a grant. A wiretap orde 


is an invasion, it seeks te authorize what would 
ebhiatinhisi aa ia right. 

--~** Here you have a grant of immunity, which 
authorizes the witness to testify and immunizes him 
against the use of that testimony or anything that's 
used against him. 

You'd have a pretty question here, whether it 


would authorize a man who had signed the statement on 
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MR. LEVIN-EPS? ™N: In fact, I guess, even 
further than that -- 

THE COURT: (continuing) It would have pre- 
vented it being used against him, even though already 
known to the Government before the authorization was 
granted and similarly so as to Mr. -- the second named 
defendant -- 

MR. LEVIN-EPSTEIN: Kondo. 

THE COURT: (continuing) Kondo, with his 
papers. 

MR. LEVIN-EPSTEIN: You know, it's interesting, 
your Honor, but taken to its logical -- 

THE COURT: Is twat part of it? 

MR. LEVIN-EPSTEIN: I'‘m sorry. 

THE COURT: Where does the old John L. Lewis 
(ph) fit in all “his? 

MR, LEVIN-EPSTLIN: I'm not familiar with 


o% 


that. 1 


swe 
’ 


ts 

i eu 
, wh ; 
a A a bs ‘ ? 


THE COURT: You have a very famous case. I 


thought all you people knew that one. 


i+ They made an order against John L. Lewis, A 


when it got to the Supreme Court, the Supreme Court 
said it was an outrageous order; it should never have 


been made against him. 


In the meantime he disobeyed it. It's still 


? 


& 


| 


ph ee "a 


contempt of Court, even though the order should never 


. have been made, and when it aia reach the Court on 

’ the merits, it was thrown wan! I don't know whether 

‘ it was thrown out on jurisdictional grounds or what- 
a ’ ever, I forgot, it's too long ago. 

6 However, isn't there something of that in this 

‘ case; that if an order has been nade, it must be 

8 obeyed, even though erroneous? 

’ MR. LEVIN-EPSTEIN: It even goes further than 

10 that, your Honor. ’ 

NW THE COURT: You see here, as nderstand it, 

12 although it doesn't usually work too well, Judge 

13 Mishler attempted to give the defendants an opport:inity 

14 to have his order reviewed. I take it that really 

15 didn't work. 

16 MR. LEVIN-EPSTEIN: In fact, Judge Mishler, 

7 after holding them in contempt, ordered me to prepare 

18 an order of commitment. 

19 boos et th tact, “i ‘ities Mr. Reif to prepare, 

20 greene ici of that order to the Court of 

21 : Appeals on a stay of execution of the sentence or an 

22 order remanding the tuo defendants. 

23 Judge Mansfield eventually did hear that 

24 matter or reviewed it, did hear it by oral argument 


on the 23rd and denied it, so there was an appeal. 
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THE COURT: Withcut opinion? 

MR, LEVIN-EPSTEIN: Yes, without opinion. 

THE COURT: So that you can't spell much out 
of that, but was a notice. of appeal filed? 

MR. REIF: Yos, sir. 

THE COURT: Was it saver prosecuted? 

MR. REIF: No, your Honor. 

Mr. Levin-Epstein and I conversed about that on 
the phone in the last several days, and there is 
pending in the Court of Appeals a motion to voluntaril 
dismiss the appeal. 

THE COURT: Well, let me say this: you see, it 
is that very order which underlies the present 
prosecution and that prevents it from being mooted, 
it seems to me, doesn't it? 

MR. REIF: ~.¢:.5° 5 I don't -- let me explain 
it this way, your Honor: I don't believe that the 
appeal from the first contempt is now moot and I've 
had this decision at some length with Mr. Levin- 

’ ‘ 
‘ Epstein. | 
MR. LEVIN-EPSTEIN: We're of a different 
opinion, by the way, your Honor. 
; MR. REIF: I don't believe the appeal is moot 


as a matter of law. 


However, I've consulted with Mr. Yanagita and 


eee 
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Mr. Kondo and it's their desire not a: the 
appeal, even though I've advised them that it is my 
view that it's not moot as a matter o* law. So, we 
have filed a motion, pursuant to I th-ak it’s Rule 42 
of the Federal Rules of Appellate Procedure to 
voluntarily dismiss the appeal, and that motion is 
pending in the Court of Appeals. 

THE COUFT: Well, that bothers me very much, 
because it seems that if the -- if the commitment 
order, which really has no significance except that i 
is an order, so to speak, unless you're right on the 
other points, if that order is in full force and 
effect and unreversed and not on appeal, don't you 
get into the situa’ ion of the Lewis case that I 
referred to, it being an order which has been 
disobeyed? 

Now, of course, it wasn't the commitment order 
precisely that was disobeyed. 

MR. LEVIN-EPSTEIN: It was the order to testify. 
ioe THE COURT: The order to testify, but the 
commitment order really has no life, except it is a 
facet of that order. 


MR, REIF: If I can be heard on that, your 


THE COURT: Was there an order that was a 


— 
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written order to testify? | 

MR, LEVIN-EPSTEIN: No, your Honor. 

THE COURT: Well, I chbught on 6003 orders, 
they're usually written orders. 

MR. LEVIN-EPSTEIN: Let me just think -- 

MR. REIF: Your ee om order as to Mr. 
Yanagita was written; the order as to Mr. Kondo was 
not. 

In fact, we objected to that, because although 
there was no formal application, all there was was a 
presentation of the teller copy letter of Mr. Keoch 


to the Court; the Court orally entered the order, and 


there was no formal written order. 


Mk, LEVIN-EPSTEIN:: Let me take issue with that. 

There was an order as to Mr. Yanagita, it was written; 
as to Mr. Kondo, it was oral and direct, but there 
was certainly formal application to the grant of 
immunity. There was nothing like that in the record. 
This was not something that Judge Mishler took upon 
himself in receipt of certain papers. 

; THE COURT: What is it you appealed from? 
“MR. REIF: Sir? 
THE COURT: What did you appeal from? 
‘<” Phe commitment order, which really brought up 


for review the validity of the order to testify; didn't 
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you appeal -- 

MR, REIF: That's correct. A 81 

THE COURT: Because, apart from that, you 
couldn't criticize the order. 

MR. REIF: If I could be heard -~ 

THE COURT: Ie really was an appeal from the 
order to testify. 

MR, REIP: It was an appeal from the commitmen 
order for refusing to obey the order to testify. 

THE COURT: So it brought up, and so far as it 
was a commitment order, it was completely without s/n, 
except to the extent that the underlying order to 
testify was invalid. 

MR, REIF: Let me try to clarify this. I 
think there's a confusion -- 

THE COURT: I'm not confused now. Don't you 
try to confuse me or confuse yourself. 

What I'm after is this: Hadn't you damn well 
better withdraw your withdrawal of your appeal before 
you get into an impossible bind of having, in effect 
against you an order -- against your man, a valid 
order to testify, which is in full force and effect 
an unreversed, Neate ‘tii fact that an appeal was 
taken from each of them in the only way possible, by 


; ) 
appealing from the commitment which had no foundation 


-- 
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except these orders. 


your Honor, that once the Court of Appeals made a 


determination or Justice Mansfield made a detwrminatio 


“ MR, LEVIN-EPSTEIN: 


THE COURT: 


THE COURT: 


MR. LEVIN-EPSTEIN: I'm sorry, Judge Mansfield. 


your promotion -- 


it's not within my power to grant; wouldn't it be also 


arguable, your Honor, that Judge Mansfield in denying 


MR. LEVIN-EPSTEIN: 


the appeal made -- 


the stay made a determination on the merits? 


THE COURT: A mistake? 


MR. LEVIN-EPSTEIN: (continuing) In denying 


(Continued on next page) 


Couldn't it be argued, 


Judge Mansfield. 


f think he'd be willing to accept 


(continuing) like immunity 
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THE COURT: I don't think so, because I don't 
think even Judge Mansfield can affirm or reverse a 
District Court order. All he can do is refuse relief, 
which rightly or wrongly i& recarded as extraordinary. 
I take it, if I can guess that his feeling was that thi 
will -- if I try to act on this now, it will completely 
destroy any chance of the man testifying during the 
trial and the trial wouldn't be over; double-jeopardy 
will attach to the people in that case and -- 

MR. LEVIN-EPSTEIN: It's not worthy, on the same 
day Judge Mansfield denied Mrs. Peal's order or to 
reverse Judge Mishler's denial for the stay of trial, 
he wouldn't put this over -- 

THD COURT: Was Mrs. Peal in this case, too? 


MR. LEVIN-EPSTLIN: Oh, yes, your Honor. 
¥. we 


THE COURT: It weuld be fun, she's fun to work 
a a >I 


4 


seekset. 
MR. REIF:. If I.can be heard, I think the case 

which your Honor is referring to is United States 
agéinst United Mine Workers, which was decided in 1947, 
the doctrine set forth is what is known as the invulner 
able, which was later affirmed in Supreme Court in . alker 
against Birmingham; the principle in that case is when 
there's an order outstanding, if there is an opportunit 


to appeal the entering of the order, then that must be 


A 
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done before the order is disobeyed, otherwise the order 
is said to be invulnerable from attack, by wa of aefenbe 
to a charge of contempt for violating the order, and 


that exists only in a sitwation where there is an 


opportunity to appeal the order before the person has t 
violate it or comply with it. 

Now, in this particular case, there is no 
opportunity to appeal from the entry of the order to 
testify prior to -- either following the order or dis- 
obeying the order. The reason for that is that the 
rule of law is that there is no interlocutary appeal 
from entry of an order to testify in an ongoing--proceed 
ing. That's a well-established principle. 

The DiMauro case, which we cite in our brief, 
United States against DiMauro addresses precisely this 


question which the Government made some sort of conten- 
tion that the order to testify in that case was invul- 
nerable to attack as a detehes in a charge of contempt, 
because there had baie no appesi from the underlying 
order; the Eighth Circuit projects that arqument and 
says that the invulnerable doctrine, the Mine Workers 
case and Walker against the City of Birmingham does not 
apply where the situation is an order to testify ina 


proceeding, because there is no opportunity to appeal, 


and, therefore, the way the witness obtained review is 


A 


disobeying the order and appealing from a contempt “udg 
ment. % think this case is distinguishibles and has, 

as a matter of law, been distinguished in the DiMaure 
case. ‘ 
THE COURT: He had already disobeyed in this 
case and he had ° filed an appeal. 

MR. REIP: Sir, the charge in this case is separ- 
ate from the charge in the first contempt. We're not 
seeking review in this case of the initial charge. The 
initial charge happened anc is over with. This is a 
separate c ,@ brought by theGovernment -- 

THE COURT That's not your point number cone. 

MR. REIP: Excuse me. 

COURT: That's not your point one. 

MR. REIF: No, I'm saying it's two separate 
contempts. This particular cese involvee the second 
contempt. ry cab 

THE COURT: Ne. 

MR. LEVIN-EPSTEIN: If Couneel is willing to 


' 


stipulate to that -- 


THE COURT: No, that's not true and you argued 
that, I think, what's fundamental to your case seems t 
me quite an opposite argument, and that is that this is 


the same contempt. There is only one contempt, refusal 


to testify. 
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MR. KEIF: That's correct, your Honor. 
| 
| 
THE COURT: Now, he ee for that 


contempt, treated as a civil contempt. 


Wella, let's go back There was one disobeyance; 
that disobeyance has tvo facets. It was possibly a 
| 
criminal contempt. t was held to be a civil contempt. 


Whether or not it was a civil contempt depends 
upon the validity of the direction to testify. 

In other words, as to whether his disobeyance 
was legitimate or not. 

Your contention, being that his disoheyance was 
the lawful exercise of the lawful right. 

Now, for that, a mandatory and appealable order 
hac been entered, treating him as in a civil contempt 
and incarcerating him until the trial ended, or he 
answered or a month had expired. That was appealed. 

ets uncerlying or springing out of the same act 
‘of | disobeyance in the second aspect, it was a violatio 


, 


‘-- it was such a contempt as the Court still has the 
g i 5 . t 

power to punish by virtue of 18 USC, Section 401. 401 

doesn't define the contempt nor does it touch on the 


penalty, but it does indicate, thet's been taken to 


for criminal contempt is preserved and that cases only 


are found in section 401. It still doesn't help us too 


establish that the inherant power of the Court to 3 
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The Supreme Court has to piece out the contempt 
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laws, but that is still the same act of disobeyance and 
there is no unlawful disobeyance if the order is invali 
The order to testify is invalid. Everything that you 
have said here has been a challeage to the order to 
testify and that, I think, is what's up for review in 
the Court of Appeals, hecause your arguments are all 
addressed to whether Judge Mishler could have made that 
argument, should have made that order or should have 
rejected it or should have st it aside when you 
presented to him these various arguments. 

I take it the only One that wasn't presented to 
him was the one based on Keeney's signature. 

MR. REIF: Yes, sir. 

THE COURT: That was based -- 

MR. REIF: No, it was not presented either to 


Judge Mishler or Mansfield because we didn't have the 
j . ‘ . 


7 
j s 


document at the time. We never got the copy of the 


letter from ‘ir. Keoch until after the proceedings. 


THE COURT: It should have been under Yanagita'‘s 
‘ %& ¢ ? Le . ~ . 


{ ' 
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order. 
MR. REIF: Mr. Yanagita's order, your Honor, was 
authorized by Mr. Thornburgh. 


THE COURT: Only Kondo's was authorized by Keogh 


37 
88 ° 
MR. LEVIN-EPSTEIN: Mr. Thornburgh had left town 
in the meantime for the day. 
MR. REIF: In response to the issue your Honor 
is raising, there is no dispute that the two charges 


are based upon the same refusal to testify. There's 


no dispute as to that. 


a 


THE COURT: All edatiks then, proceed. 

MR. REIF: The only point I was making, there 
are two separate proceedings. 

THE COURT: If you want to dismiss your appeal, 
proceed. 

MR. LEVIN-EPSTEIN: Your Honor, I think: we've 
pretty much covered a1 the issues raised by defend- 
ant's memorandum of law. 

As far as the guidelines themselves are concerneH, 
I believe they were complied with, so I think that 
should not be an issue. 

I think Mr. Keoch was authorized to be the 
acting assistant Attorney General on that day, pursuant 
to the regulation and pursuant to Mr. Keoch's properly 
obtained authorization, a motion was made and immunity 
was granted, an order was wxhe, They had a direct 
order to ceentty: ntok seca of them declined to follow, 
and that's the long and short of it. 


I believe, your Honor, if I can respond to any- 
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thing specific, I'll try to, but I believe that nothing 


further would be hazarded by any more -- off the top 


| 
| 


of my head -- talking at this point, quite frankly. 

THE COURT: All erreeny | 

When is our trial Aate? | 

AR. LEVIN-EPSTIEN: I believe the 23rd or the 
week of the 23rd. Is that correct, Mr. Reif? 

MR. REIF: Yes, sir. 

THE COURT: I'll get it decided in time for that 

Now, if those two informations have to be 
Gismissed, then they are appealable, and I am concerned 
I wish you wouldn't dismiss that. 

MR. REIF: If I can just be heard on that point. 

THE COURT: No, you can't. 

I will decide the case as quickly as I can, of 
course. 

I have nothing else to do, naturally, that's why 
I am here at 18 minutes to 7, or whatever it is. 

MR. LEVIN-EPSTEIN: I'm sure both parties recog- 
nize and appreciate the Court's staying this late day. 

' , Svan , 

THE COURT : If I decide that I must dismiss the 
information, I would hate to have the case on appeal go 
off on the grouncs that the dtuntaced of the appeal 


handed the case to the Government. 


MR. LEVIN-EPSTEIN: I'm not sure I follow your 


g Honor. 


THE COURT: That the dismissal of the earlier 
appeals made everyt!.ing hunky-dory. 

MR. LEVIN-EPSTEIN: , I have to confess, your 
Honor, I'ma little confused. 

THE COURT: If I dismiss these infor7ations and 
you appeal them -- 

MR. LEVIN-EPSTEIN: The Government appeals? 

THE COURT: The Government appeals. 

The Government might prevail, for the simple 
reason that the appeal from the earlier orders had been 
dismissed voluntarily, thus leaving no block tec the 
root and branch and enforcement of the underlying order 
to testify, since Counsel has demonstrated their 
appealability by appealing. 

MR. LEVIN-EPSTEIN: And then withdrawing it. 

THE COURT: The appeal is not moot, because of 
the tendency of the information, and, therefore --- so, 
all I'm saying is if I were representing your client, 

I would not dismiss my appeal, I'd drag my feet. 


“" OMR.- LEVIN-EPSTEIN: Good evening, your Honor. 
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EASTERN DISTRICT OF NEW Y 


UNITED STATES OF 
gainst- 


KENNETH RAYMOND CHIN and 
ELIZABETH ANE YOUNG, nov 
known as Elizabeth Jar 

Young Chin 


KONDO RE ELECTRONIC SURVEILLANCE 


Upon the affidavi ! Mare Kondo annexed hereto end all 
the proceedings heretofore had herein, and pursuant to Title 
18 U.S.C. Sectior 515 2518 and 3504 and the Fourth 


Amendment to the U.S. Constitution, MARC KONDO respectfully 


government to affirm 
in conjunction with it 
>lectronic surveillance 


rc Kondo or his premise 547 Pickford Street, 


the legality of 
electronic surveillance anc > determine whether such 
surveillance has lead to Konc being called as a government 


witness herein or formed the basis c* questions to be asked him. 


Dated: Brooklyr 


lune 2l, 19 A _J “ter 
AMES REIF 


AMY GLADSTEIN 
Gladstein, Meyer & Reif 
308 Livingston Street 
Brooklyn, NY 11217 
(212) 858-9131 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-~against- : 75 CR 851 (s) 
KENNETH RAYMOND CHIN, and $ AFFIDAVIT 
ELIZABETH JANE YOUNG, now 
known as “Elizabeth Jane 
Young Chin", 


Defendants; 


APPLICATION OF MARC KONDO, 


Stae of New York ) 
County of Kings ) 

MARC KONDO, being duly sworn, deposes and says: 

1. I have been subpoenaed by the prosecution 
to appear as a witness in the above-entitled case. 

2. I live alone at 4547 Bckford Street, Los 
Angeles, California 90019. I have lived at that address 
for approximately two years. 

3. During this period I have maintained a tele- 
phone at said address; the number is 213-939-1423. 

4. Since the summer of 1975, I have encountered 
several unusual circumstances in trying to use my home 
telephone. 

5. At least once a day I will dial a number 


but the phone will not ring at the number I am attempting 


to reach. When this occurs, I have to call an operator 


(22 


he 
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and ask the operator to place the call for me. 

6. On other occasions, when I have peked up the 
receiver, there has been no dial tone. When this has 
happened, I have often had to wait for a dial tone for 
between five minutes to half an hour. 

?. Another difficulty is that my phone has gone 

“dead" while I am talking with people over it. 
3. On other occasions I have heard voices other 
than that of the person I am speaking to and a sound which 
I would describe as that of a tape recorder running during 
telephone calls. 

9. One day in approximately August or September 
1975, when I was returning home, I noticed an individual 


under my house. This person was crawling out from under 


apartment is located. I questioned this person as to what 


he was doing. He said he was from the phone company and was 


under my house in order to fix my phone. He said he had 

fixed it, that the problem was loose connections, and 

then left. I had had no expectation or knowledge that 

a telephone repair man would be at my house on this occasion. 
10. In November 1975, I was approached by an 

individual who identified himself as John Carenco,: an 


ent of the Bureau of Alcohol, Tobacco and Firearms (ATF). 


Q 


Carenco approached me while I was working on a car at my 
mother's house. He commented on the car and then said, 
“You're Marc, aren't you?" I said yes. Carenco identified 
himself to me at this point and asked me if I would get 
into his car to speak with him. I did this. Carenco 


~s 
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showed me a file which he said contained personal informa- 


tion about me. This particular information was inatter which 
I had previously discussed in a telephone communication 

from my home with Elizabeth Jane Young Chin, a defendant 
herein, in August, 1975. I do not know of any way this 
information could have been obtained by the government 
except through electronic surveillance of that telephone 
conversation. 

ll. Carenco showed me a statement signed by 
Michael Yanagita and asked me to read it. He then asked 
me to give him a similar statement and sign it. He said 
if I did this and testified in court, I would be granted 
immunity from prosecution and would not have to worry 
about anything. 

12. In addition I have had other telephone 
communications with Elizabeth Jane Young Chin from my 
home during the period July 29 - October 4, 1975, and other- 
wise, in which we discussed matters which are relevant to 
the indictment herein. 

13. Based upon the foregoing,I believe I have 
been the subject of electronic surveillance, including 
surveillance of conversations I had had with Elizabeth 


Young Chin over my home phone concerning matter relevant 


to the instant case and matter which was in the file of the 
ATF Agent investigating this case. Upon information and 


belief, no judicial approval for such surveillance has 


been offatjined and any such surveillance is unlawful. 


_ a 


2.4 
14. I have been informed by James Reif, my 
attorney, that he has been told by Ethan Levin-Epstein, 
the Assistant U.S. Attorney in this case, that he has 
subpoenaed me to elicit testimony to the effect that I 


sold or gave to the defendaxtsone or more of the firearms 


which are the subject m tter of the indictment herein. 


SS| 


MARC KONDO 


Sworn to before me 


this day of June, 1976 


Notary Public 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Pe ee es A Ae ee ae a ae ee, alt 
UNITED STATES OP AMERICA 

-against- : 75 CR 851 (s) 
KENNETH RAYMOND CHIN, and 
ELIZABETH JANE YOUNG, now 
known as "Elizabeth Jane 
Young Chin", 

Defendants; 


Application of Michael Yanagita, 


MOTION OF MICHAEL YANAGITA RE ELECTRONIC , 
SURVEILLANCE 


~ 


Upon the affidavits of Michael Yanagita and 
Lilly Tanabe annexed hereto and all the proceedings here- 
tofore had herein, and pursuant to Title 18 U.S.c. Sections 
2515,2518 and 3504 and the Fourth Amendment to the U.S, 
Constitution, MICHAEL YANAGITA respectfully moves this 
Court for: 


(a) entry of an order requiring the government 


tion with it or on its behalf has/have conducted electronic 


Surveillance of said Michael Yanagita or his premises at 
3506 South Bronson Avenue in Los Angeles, California; and 
(b) an adversary proceeding to determine the 

/ 


legality of such electronic surveillance ‘and fens se OB 


whether such surveillance has sage to Yanagita being 


. * 
mae 
f\ 97 CSG 
oe 
called as a government witness herein or formed the basis 
of questions to be asked him. 
Dated: Brooklyn, New York 
June 21, |] € 
p,? / 
Tr — _ iow — — —— 
JAMES REIF 
AMY GLADSTEIN 
Gladstein, Meyer £ Reif 
6 Livingston St. 
Brooklyn, N.Y. 11217 
21 ROAR) ] 
Attorne for Michael Yanagita 
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UNITED STATES DISTRICT COURT C37 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

- against - AFFIDAVIT 
KENNETH RAYMOND CHIN, and 75 CR 851 (s) 
ELIZABETH JANE YOUNG, now 


Known as Elizabeth Jans¢ 
Young Chin, 


Application of Michael Yan igita 


Cate of New Y 
Count f Kir 

MICHAEL YANAGITA, being duly sworn, ieposes 
in £ 4ys 

l. I e been sub; nae i the prosecution 
to testify at the trial of the abx “entitled case. 
(Attached as Exhibit A is a ne wSpaper report concerning 
the first trial rein.) 

2. I currently reside at 350¢ South Bronson 


Los Angeles i ave lived at this 
Since May, 
Je am a junior at California State Univer- 


Sity at Long Beach, California and am majoring in biology. 


I intend to study medicine upon completion of my under- 


graduate program. I also work part-time during the school 


year and full-time during the summer as a produce clerk 


OE 
at Ralph's Supermarket on West Third Street, Los Angeles. 


have a telephiue at my above home address, 


4 


the number of which is 213-732-4592. This phone was in- 
stalled there prior to my moving in but has been listed 


in my name since I moved in 


De I have en ntered evere difficulties anc 
numerous unusual circumstances in the use of this ° 


Often, I am unable to obtain the normal dial tone one 
gets upon picking up a phone to place a call. On other 
occasions, there } e been a series of clicks on my iline 
whic! 1! Los Angeles shou] ni ccur w na call is 
placed outside the essage unit area but which have occur- 
re when I ! e pl € Lis within t t rea. Several 
times I have been in the middle of dialing a number when 

I have heard other voices on the line talking with each 
otner. 1 nave notice tnat ofrte Cimes these ire the 

same ices which I |} e heard while King earlier call 
from my ne. Al » tnere is frequent] terrific amcunt 


of static on my line during a conve: sation, so much so 


ct 
rt 
Hi 
ct 
ya 
WH 
ct? 
ra 
* 
» 
c 
_ 
‘a’ 
fan 
c 
= 
M 
- 
yy 
o 
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Oo 
- 
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Sions been forced to hang up and one of us then redial 
the other' number. 
6. Based upon th foregoing, believe my home 


telephone has been the subject of electronic surveillance. 


Upon information and belief, no judicial approval for such 


surveillance has been obtained and any such surveillance 


is unlawful. 
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7. I had occasion to talk with one of the 


C9E 
defendants herein, Elizabeth Young Chin, from my home 
telephone. At least one of those conversations, which 
occurred between July 29 and October 4, 1975 was relevant 
to the subject matter of the indictment in this case and 
to the statement I subsequently gave to John Carenco, the 
Bureau of Alcohol, Tobacco and Firearms Agent, on October 
26, S75. 


~ 
MICHAEL YANAGITA 


Sworn to before me this 
day of June 1976. 


JAMES REIF, Notary Public 


UNITED TES DISTRICT COURT 
EASTERN I "RICT OF NEW RK 


VY 


bd - 
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that of Michael Yanagita. 


Sworn to before me 
this day of 
June 1976, 


JAMES REIF 


LILLY TANABE 


MY Tj rte 
April 17,1916 
?. 24 r 


WOMAN ACQUITTED 
TNGUN CONSPIKACY 


Jury Splits on 2d Charge 
| in Alleged Hirohito Plot 


By MAX H. SEIGEL 

A 31-year-old Chinese-Ameri-' 
can woman suspected of in- 
volvement in a plot to. assassi- 
jnate Emperor Hirohito of Japan 
when he visited this city last 
October was acquitted yester- 
day on charges of conspiring 
to transport weapons from Cal- 
\ifornia to New York. 
But the jury in Federal Cour 
jin Brooklyn reported _ itseif 
hopelessly deadlocked in seek-| 
ing to determine whether the 
lwoman was guilty of having! 
jactually transported the weap- 
ons, and Chief Judge Jacob 
|Mishler, who presided at the 
‘three-day trial, declared a mis- 
| trial on that charge 
| The defendant, Elizabeth Jane| 
Young, and a friend, Kenneth 
Raymond Chin, 27, with whom 
she shared an apartment at 
|925 Union Street, in the Park 
| Slope section of Brooklyn, were) 
arrested by Secret Service 
jagents Oct. 4, only a few hours| 
before Emperor Hirohito ar- 
rived here for a four-day visit. 
| Before taking the couple into 
|custody, the agents, acting on 
jinformation from the Federal 
|Bureau of Investigation in Los 
| Angeles, broke into their apart-| 
jment and found two semi-auto- 
lmatic rifles with telescopic 
sights, six other rifles, and a 
rapid-fire, 14-shot automatic 
|pistol known @g an “assassin’s 
png They said they had 
also found a Jarge quantity 
of Chinese Communist litera- 
ture, 


Devoted to Hunting 
| During the trial, Miss Young| 
|contended through her lawyer, 
| Elizabeth Jackson Piel, that she| 
had used the weapons for bunt- 
jing, @ sport to which she said! 
| was devoted. | 
|. Miss Young also had con-} 
|tended through her lawyer that 
she moved from New York| 
to California, had become a 
resident there and, after: failing | 
to find work, had decided to! 
move back to New York City. 
She was employed here as & 
licensed plumber’s apprentice. 
The question of whether Miss 

;Young had actually become a! 
California resident became a! 
focal point at he trial. In his 
charge to the jury, Judge Mish- 


‘ler said that if it feit she had 


indeed been a California res- 
ident, then it could not find 
her guilty of transporting the 
weapons since they could have 
been consideed household 
goods. 

At no time during the trial 
was there any mention of a 
plot against Emperor Hirohito 
And no charges involving any 
such plot were made against 
|Miss Young. 
| But the Secret Service, which 
arrested both her and Mr. Chin, 
who married her two weeks 
;ago, said it would not have 
been involved had there not; 
|been a question of providing 
| for the safety of a foreign 
|dignitary. A visiting head of 
State it was explained, would} 
jcome under this category. 
| Ethan A. Levin-Epstein, the 
assistant United States attor- 
ney who tried the case for 
ithe Governinent, said he was 
beg. # superseding indiot- 
mont for a new trial of Miss 
ret This time, he said, she 

y he tried together with 
her hushand, who has been 
charged with the same crimes, 


om 


| 
| 
| 
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UNITED STATES DISTRICT CouRT 
EASTERN DISTRICT OF NEW YORK 


Seto Ow eaanetacaeea ® 
UNITED STATES OF AMERICA 

- against - 
KEWHETH RAYMOMD CHIN and 
ELISABETS JANE YOUNG, now 
known as Elisabeth Jane Young Chin, 


Defendants. 


THOMAS R. PATTISON, being duly sworn, Geposes and 
says that he is an Assistant United States Attorney for the 


75 CR 8$1(8) 


Eastern District of Wew York; that he is Deputy Chief of the 


Criminal Division and has acted in a supervisory capacity } 


in the instant case. 


In connection with the witnesses Kondo and Yanagita's | 


motions relative to electronic surveillance, your 6eponent 
has been informed by Special Agent Béward Gervin of the | 
Bureau of Alcohol, Tobaceo and Pirearms, the investigating 


agency involved, that they have no record of any electronic 
surveillance conducted on telephone wumbers 213-732-4592 or 
213-939-1423. ‘This information was prewided to your deponent 
on this date and was the result of communications with the 
National Headquarters of the Bureau of Alcohol, Tohaceo and 


Firearms. 


Moreover, your deponent has no knowledge from any 
source whatsoever that the witnesses Kondo or Yanagita were 
ever the subject of any electronic surveillance. 


es kK TESN | 
Deputy Chief, Crimfnal Division 


Sworn to before me this 
2ist day of June 1976 


FP. $761,546 


UNITED STATES DISTRICT CouRT o- “74 
EASTERN DISTRICT OF NEW YORK hx 


oe - « - « ° -_ & « @ —— > 4 
UNITED STATES OF AMERICA 
~- against - ORDER 

KENNETH RAYMOND CHIN and 75 CR 85: (8) 
ELIZABETH JANE YOUNG, now 

known as “Elirsbeth Jane 

Young Chin", 

Defendants. 


---+-+--8 


Upon the motion of DAVID G. TRAGER, United States 
Attorney for the Eastern District of New York, by Ethan 
Levin-Epstein, Assistant Onited States Attorney, for an 
order requiring MICHAEL K. YAMAGITA to testify and give 
other information at the trial of the above-captioned 
matter, on June 7\, 1976, or at any subsequent time that 
this Court may direct, ané the representations made therein, 
an4é it appearing to the court that: 

(1) MICHAEL K. YANAGITA has been called by the 
United States to testify at the trial of the above-captioned 
matter. 

(2) MICHAEL K. YANAGITA has already refused to 
testify or provide other information at said trial on the 
basis of his privilege against self-incrimination. 

(3) In the judgment of the United States Attorney 
for the Eastern District of New York, the testimony or other 
information from MICHAEL K. YANAGITA may be necessary to the 
public interest. 

(4) The motion of the United States Attorney for 
the Eastern District of New Yerk for this oréer has been 


made with the approval of the Assistant Attorney General in 
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Charge ef the Criminal Division of the Department of 
Jesties, parsuant to the authority vested ia him hy 
18 0U.8.C. $6603 an@ 26 C.F.R. $0.178, ib io heweby 
ORDERED, pureuant te 18 0.8.¢. $96002 and 
6003, that the said MICHAEL K. YAMAGITA «ive testineny 
and provide ether infermeticn which he refuses to give 
er te provide on the basis of his privilege againet 
self-incerimination as te all matters about whir he 
may be interrogated at the sbove-captioned : ‘al. 


Dated: PBroeklyn, Mew York 
June 2\, 1976 


6( Jatet Mishln 
Bastesn Distrid: ef Kew Yerk 


BEST COPY AVAILABLE 


| 


TRP : EL-E:141 
PF. €761,546 iy 107 


UNITED STATES DISTRICT COURT 2-6 
P EASTERN DISTRICT OF WEW YORK 


UNITED STATES OF AMERICA 


- against - APYIDAVIT 
KENNETH RAYMOND CFIN and 75 CR 851(8) 


ELISABETH JANE YOUNG, now known 
as “Elizabeth Jane Young Chin", 


Defendants. 
= = » e e e eo «= os - > 2 o x 
STATE OF NEW YORK ) 


COUNTY OF KINGS ) 


ETHAN LEVIN-EPSTEIN, being duly sworn, deposes 
and says: 

(1) Me is an Assistant United states Attorney 
on the staff of DAVID G. TRAGER, United States Attorney 
for the Eastern District of New York. 

(2) He makes this affidavit in support of a 
motion for an Order of this Court pursuant to the pro- 
visions of 18 U.8.C. §§6002 and 6003 requiring MICHAFL XK. 
YANAGITA to testify and give other information which he 
refused to give and provide on the basis of his privilege 
against self-incrimination, as to all matters about which 
he may be interrogated in the trial of the above-captioned 
matter. 

(3) The said MICHAEL K. YANAGITA has been called, 
by the United States, as a witness in the trial of the 
above-captioned case. 

(4) In the judgment of the United States Attorney 
for the Eastern District of New York, the testimony of or 
other information from said witness may be necessary to the 


public interest. 
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(5S) The said witness has refused te testify 
or provide other infogmation en the basis of hie pri- 
vilege against self-incrimination. 

\6) The Honorable Richard 1. Thernbuergh, 
Assistant Attorney General in Charge of the Criminal 
Division of the Departmeat ef Justice, pursuant to the 
authority vested in him by 16 U.8.C. §6603 and 28 C.PF.R. 
$0.175, has appreved the making of this epplicaticn. 

A copy of said approval is attached hegeto as Exhibit A. 


(sl XE 


Assistant U. S. Attorney 


Swern to before me this 
Ds day of Jane 1976. 


(s Jace Mishkan 


eve ee eee ere. ee ee 
a 


Assistant Arrowry Coan 
Corrmmens, Di viere 


Depa tent of Furstice 
2Unshington 29530 


Honorable David 
United States At 
Eastern 


Pursuant 
§6003 ()>) 
request 
District 
an order purs 
Michael K. Y 
information 
ceedings result; 


RICHARD L. THORNBURGH 
Assistant Attorn 


EXHIBIT A 
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JUN 18 1976 
Mr. David G. Trager 
United States Attorney 
New York, New York A 
Attn: Ethan Leven-Epstein 
Assistant United States Attorney 


Ret United States v. Kenneth R. Chin 
and Elizabeth Jane Young (also 


known ag Elizabeth Jane Young Chin) 


Dear Mr. Trager: 


Pursuant to the authority vested in me by 18 U.S.C. 
§6003(b) and 28 C.P.R. §0.175 and §0.133 I hereby approve 
your request for authority to apply to the United States 
District Court for the Eastern District of New York for 
an order pursuant to 1° U.S.C. §§6002-6003 requiring 
Mark Choyei Kondo to e testimony or provide other 
information in the above matter and in amy further pro- 
ceedings resulting therefrom or ancillary thereto. 


Sincerely, 


A ol 


ROBERT L. Acting 
Assistant Attorney Gem ral 


4949200 


78 CR O81 (a) 


WHEREAS, MICHAEL EK. YARAGIER, has bean 
celled as a witness to tostity en behalf of the 
United States at the trial ef the cheve-captioned i| 
matter, and 
WHEREAS, MICHAZL K. YANAGEPA, hes been 
granted limited use immunity frem preseeution under 
18 U.8.C., §96002 and 6083, and 
WHEREAS, MICHAEL K. YANAGTTA, hes refused, 
notwithstanding the above meted grunt of immunity, and 
the direction of the Court, to anewer quertions asked 
of him, and 
WHERSAS, MICHAEL K. YANAGITA, has been aévised 
by the Court, in the presence of his attersey, James Reif, 
Beq., 308 Livingsten Street, Brosklyn, Rew Tesk, that 
such a refusal to enewer will result in a citatis, fer 
contempt of Court and incarceration for the Guration of 
thie trial ox six (6) menthe, whieko-w is leas, end 
WHEREAS, MICHARL K. YAMAGTWA, has persisted 
in his refusal te anewer questions, basing his refussh 


| BEST COPY AVAILABLE 
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on the privilege against welf-incrimination, it 
ie therefore 
ORDERED, that MICHAEL x. TARAGTTA, be 


immediately remanded to the Custedy of the Attorney 
General of the United states and/or to the United 
States Marshal for the Eastern District of New York, 
or any of each »f their duly authorised representatives, 
to be incarcerated at the place of their proper 
selection, for a period not to exceed one (1) month from 
this date, or until such time as the trial of the 
above-captioned matter, now in progress, shall reach a 
verdict. 

SO ORDERED. 


Dated: Brooklyn, New York 
June 22, 1976 


2 


Chief United States District Juage | 
Rasters District ef Kew Tork 


TRP:PL-Esbh4 
Fé 761,546 


Rr 6413 
UNITED STATES DISTRICT COURT af * 
FASTERN DISTRICT OF NEW YORE = 
“_s--s- eee ee eee wnwne X 
UNTTED STATES OF AMERICA 

COMMITMENT ORDER 
~against- 

75 CR 851(8) 
FINNETH RAYMOND CHIN and 
ELISABETH! JANE YOUNG, a/k/a 

"Flisgabeth Jane Young Chin” 
Defendants. 
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WVEREAS, MARC CHOYEI FONDO, has been 
called as a witness to testify on behalf of the 
United States at the trial of the above-captioned 
matter, and 

WHEREAS, MARC CHOYFI KONDO, has been 
granted limited use immunity from prosecution under 
18 U.S.C., §$§6002 and 6003, and 

WHEREAS, MARC CHOYEI KONDO, has refused, 
notwithstanding the above no*ed grant of immunity, and 
the direction of the Court, to answer questions asked 
of him, and 

WHEREAS, MARC CHOYEI KONDO, has been advised 
by the Court, in the presence of his attorney, James Reif, 
Faq., 308 Livingston Street, Brooklyn, New York, that 
euch a refvsal to answer will result in a citation for 
contempt of Court and incarceration for the duration of 
this trial or se‘ (6) months, whichever is less, and 

WHEREAS, MARC CHOYEI KONDO, has persisted 


in his refusal to anewer questions, basing his ref sel 
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on the privilege against self-incrimination, ite 
, 5. is therefore Zt2 
ORDERED, that MARC CHOYEI KOADO, be 
immediately remanded to the Custody of the Atteornzy 
General of the United States and/or te the United 
States Marshal for the Eastern District ~* New York, 
or any of each of their duiy authorised repr tives, 
to be incarcerated at the place of their proper 
selection, for a period not to exceed one (1) month from 
this date, or until such time as the trial o* the 
above-captioned matter, now in progress, shall reagh a 
verdict. 
SO ORDERED. 


Dated: Brooklyn, New York 
June 22, 1976 


. s| 


—_— 


Chief United States District Judge 
Eastern Distriet of Wew York 


a TRP :sEL-E:rd 


F# 761,904 $i5 442 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YOR: 


a Sh a ae eae ab ee ce ae ae x 
UNITED STATES OF AMERICA 76 CR 420 
76 CR 421 
~against- 
MICHAEL KAZUO YANAGITA, and 
MARC CHOYEI KONDO, 
Defendants. 
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GOVERNMENT'S MEMORANDUM OF LAW 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza: East 
Brookly>, New York 11201 


ETHAN LEVIN-EPSTEIN 
Assistant U.S. Attorney 
(Of Counsel) 


116 "$84 
INTRODUCTION 
This Memorandum of Law is submitted in opposi- 
tion to both defendant Kondo's and defendant Yanagita's 
motions to dismiss their respective informations. Inas- 
much as defense counsel has consolidated their cases in 
‘his papers, the Government has done the same and, for 
the Court's convenience, would not object to the matters 
being consolidated for all purposes. Federal Rules of 


Criminal Procedure, Rules 8{b) and 13. 


POINT I 
DEFENDANTS’ INSTANT PROSECUTIONS 
ARE NOT BARRED ON DOUBLE JEOPARDY 
GROUNDS 
Defendants contend that the informations in 
their cases before this Court constitute a violation of 
the Fifth Amendment, in that, it is alledged, they 
have been placed in jeopardy twice for the sane 
crime -- criminal contempt of court. They claim that 
Judge Mishler's summary finding of contempt for their 
refusal to answer questions after being. granted immunity 
was criminal, in nature, and therefore precludes the 
instant prosecutions. 
This claim is frivolous at best and disin- 
' genuous at its worst. It ignores an explicitly clear 
record of the proceedings before the Chief Judge. 
Defendants aver, and the Government agrees, 
that the critical issue is whether or not Judge Mishler's 
rulings constituted a finding of civil or criminal con- 
tempt. Cf. Shillitani v. United States, 384 U.S. 364 
(1966). The test as to whether a contempt is of one form 


or the other is correctly noted by defendants (Gompers v. 
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4iC¢ 
Buck's Stove & Range Co., 221 U.S. 418, 441-443 (1911)), 


as being dependant on whether the Court's purpose was 
punitive (criminal) or coercive (civil). 

| It bespeaks a certain temerity on the part of 
defendants’ counsel to argue that no provision was made 
by Judge Mishler for defendants t>2 purge themselves of 
these coercive contempt citations in light of the record. 


On the first day of trial, June 21, 1976, the 
ie 
defendants Yanagita and Kondo were called as a 


Government witnesses, outside the jury's presence, 
asserted the privilege against self-incrimination, were 
granted inmmunity, persisted in their refusal to testify 


and were held in contempt (T. 38; 44; 59; 154; 161-162; 
2/ 
171) 


17 Yanagita had been called as a witness at a prior 
trial of this case which ended in a mistrial. On that 
occasion, too, hé was granted immunity after asserting 
the privilege, but was not required to testify in light 
of a stipulation entered into between the defendant 
Young and the Government. 

At that trial, also, Yanagita was told he could 
purge himself at any time. 


2/ "T." refers to pages in the trial transcript. The 
pertinent portions of the transcript have been attached 
hereto as Exhibit B. with notations indicating the date 
on which the particular proceedings occurred. 


Pe. awa > 
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In denying a collateral motion for Government 


affirmance or denial of the existence of electronic 


3/ 


surveillance in the case, ~ Judge Mishler stated: 


When 


him in contempt 


"I find that [the motion was made] 
solely for the purpose of avo!.ding 
the coercive power that this Court 
has in a contempt proceeding..." 
(T.38) (emphasis supplied). 


advising Mr. Yanagita of his power to hold 


the Court stated: 


"Now, if you refuse to answer 
questions put to you at the 
direction of the Court you may 
be in contempt of Court and if 
you are in contempt of Court the 
Court may direct that you be 
committed to a federal insti- 
tution for a period of not more 
than six months or the length of 
this trial, whichever is shorter. 

Do you fully understand what I 
am saying to you? 

THE WITNESS: (Indicating in 
the affirmative.) (T.44-45) 
(emphasis supplied). 


Later that morning Judge Mishler reaffirmed his 


earlier finding that the motions had been made “in bad 


faith and solely for the purpose of disrupting the trial 


37 See, Point Tt. intra. 
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and avoiding the impact or frustrating the power of the 
fourt to impose coercive punishment on [Yanagita] ." 
(7.59) (emphasis supplied) . 

3 On the afternoon of June 21, 1976 the Court 
recalled the first Chin trial where Yanagita had refused 
to testify: 


".+. I indicated to him that if 

he failed [to testify) under a 

grant of immunity that he would 

be placed in custody as a 

coercive measure to compel his 
~t h 


testimony.” (T.154) (emphasis 
supplied’ , 
Finally, when Yanagita was actually held in 
contempt, Judge Mishler expressly stated that it was a 
coercive measure: 


"I find the witness Michael 
Yanagita is in contempt of Court 
for wilful refusal to answer 
questions properly posed by the 
Court. 

I direct the witness <o 
return to the Court at 9:15 
tomorrow morning. I will give 

ou one last opportunity to 
answer the question. If you 
fail to do 1c, I intend to commit 
you to the custody of the Attorney 
nerai or the Marsha or the 
Eastern District Of New York. 
And I ask you, Mr. Levin-Epstein, 


_— eaten ‘to prepare a commitment order. 


* 
an ie a eee 


A ke 


I also direct you, Mr. Reif, 
to immediately prepare a notice 
of appeai. I will stay the orders 
until two o'clock. You can run 
over to the Court of Appeals and 
argue it. And failing any ex- 
tension of the stay, I intend that 
this witness be committed for the 
term incicated unless he changes 
his mind by tomorrow morning. 
~~ “Po you Understand the Fall 
implicatic of what I said, 
Mr. Yanag: -a? 

THE WITNESS: “Yes, I do." 
(T. 161-162) (emphasis supplied) 


A similar direction was given to Kondo when his 


turn came: 


"You are directed to return here 
tomorrow at 9:15 and at that time 


I will give you a last chance to 
urge yourse of the contempt 

and change your mind. Think about 
Be 

~~ If you refuse to answer I 
intend to commit you to the 

Metropolitan Correctional 


Pp Center 
or to the custody of the Attorney 
General of the United States until 
such time as you answer but no 
longer than Six months or the 
duration of the trial of th 


this case 


an Ou can purge yourse at an 
time before that time b answering." 
(T.171) (emphasis Supplied). 


The following morning both defendants again 


declined the Court's offer to "purge" themselves. (fT. 176-177). 
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The stay of execution was later extended to June 23, 1976 

at 11:00 A.M. (T.388), at which time Judge Mishler again 
told the defendants that they could purge themselves. He 
further advised them that "this contempt" (i.e. the contempt 
imposed summarily by the Court) might not end the matter-- 
that they might be facing a "further proceeding" brought 

on by the Government (T. 389). This "further proceeding” 
was explicitly identified, by the prosecutor, as a “criminal” 
contempt. The distinction was, again, arn explicit by the 


Court's remarks: 


*... As far as any sentence here 
is concerned, there will probably 
be a short sentence. But I want 
you to know that that might not 
be all. 

I want that clearly understood 
so there is no complaint later. 

You always have a chance to 
pure ourselves at anytime up 
un 


il the time the jury renders 


its verdict because u until them 
eee testimony can be given. 


(emphasis supplied). 

The following day, June 23, Yanagita was again 
advised of his ability to purge his contempt (T.417), and of 
the distinction between civil and criminal contempt (T.417- 


418). 


~ 
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As final and conclusive proof of what was, 
throughout the trial, Judge Mishler's obvious intent, 
the following remarks to the jury, after the verdict, are 


noteworthy: 


"I held [Yanagita and Kondo] in 
contempt of Court. They went to 
jail in the hope that gait might 
give them a taste of the pressures 
and that they would come into 
Court and testity. They still 
refused to do that so thas were 
Charged with criminal contem east 
(T0468) tenphasis supplied). 
Nothing that the Government could add here would 


belie the allegation of double jeopardy more eloquently and 


conclusively than the record itself. 


atts viata 
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POINT II 


DEFENDANTS WERE PROPERLY HELD 

IN CIVIL CONTEMPT NOTWITHSTANDING 

ANY PUTATIVE CLAIM OF PRIVILEGE 

AGAINST THEIR TESTIMONY BEING USED 

IN SOME POSSIBLE FOREIGN PROSECUTION 

In support of their argument that the Fifth 

Amendment privilege against self-incrimination precludes 
them from being held in contempt for refusing to testify, 
defendants rely upon the case of in re Carézsi, 351 F. 
Supp. 1080 (D. Conn. 1972). In that case, one Karen 
Cardassi received use immunity and was called to testify 
before a federal grand jury in Connecticut which was 
investigating marijuana smuggling from Mexico. Notwith- 
standing the grant of immunity, Cardassi asserted her 
Fifth Amendment privelege against self-incrimination and 
refused tc testify. In denying a motion for an order 
directing Cardassi to give testimony, Judge Newman held 
that Cardassi's assertion of the privilege against self- 


incrimination was proper since she had a reasonable fear 


of prosecution in Mexico and since a substantial portion 


of the grand jury's inquiry focused upon marijuana dealings 


in Mexico. 


« “~e 
125 i«2 


In Zicarelli v. New Jersey State Commission of 
Investigation, 406 U.S. 472 (1972), the Supreme Tourt 
specifically left undecided the guestion of whether a 
grant of use immunity removes <he privelege of self- 
incrimination when the witness @_leges fear of foreign 
prosecution. The Court was not reguired to reach this 
question because it found that the witness was not required 
to give answers which provided a reasonable basis for 
fearing foreign prosecution. However, in the case of In re 
Parker, 411 F.2d 1067, 1069-1070 (lOth Cir. 1969), vacated 
and remanded for dismissal as being moot, Parker v. 

United States, 397 U.S. 96 (1970), the Tenth Circuit 
rejected the argument that the privelege against self- 
incrimination protects a witness against incrimination in a 
foreign jurisdiction: 
"The fifth amendment was intended 
to protect against self-incrimi- 
nation for crimes committed against 
the United States and the several 
states but need not and should not 
be interpreted as applying to acts 
made criminal by the laws of a 


foreign nation." 411 F.2d at 1070. 


It is respectfully submitted that this Court 
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should adopt the position of the Tenth Circuit and reject 
defendants' claims concerning self-incrimination. But 

- even if the rationale of Cardassi is followed in this case, 
defendants have still failed to show that they have a 
reasonable basis for fearing foreign prosecution as required 
by Zicarelli,supra. Chin and Young were prosecuted for 
unlawfully transporting into, and receiving in, New York 
firearms purchased in California, in violation of Title 18, 
United States Code, Section 922(a)(3). The testimony 

sought from Kondo and Yanagita ennueenad their sale of the 
subject weapons to Young in the State of California. It 

can hartly be reasonably argued that such testimony would 
have exposed Kondo and Yanagita to prosecution in Japan. 

In the first place, defendants have made no claim that there 
was any prosecution pending against them in Japan. Further, 
they have in no way shown how any such sale would constitute 
conduct within the scope of Article 77 of the Japanese Penal 
Code If anything, the argument they do make militates 
against such a finding. Viewing the Japanese statutes quoted 
in a light most "favorable" to defendants' position, and 
assuming that there, indeed, was a plot to murder the Emperor, 


it would apparently not come within this law. Everythina 


ies Moe ms mA! 8 alla rrr 
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the Emperor is capable of doing (Defendant's Memorandum of 

Law, p.19) °s symbolic. He can do nothing alone. To 

murder him here would be, without doubt, a heinous crime, 

but not in Japan. 

It is interesting to note that defendants make 
no mention of all the other safeguards Judge Mishler was 
willing to provide, albeit the lack of their necessity. 

The record could have been sealed or the testimony could 
have been taken in camera had they testified it would have 
been possible to insulate them even further from this 
"threat" from the Japanese authorities. This procedure has 
been approved in cases involving Grand Jury proceeding and 
there is no reason it could not be applied with equal 

effect at a trial. Cf. In Re Tierney, 465 F.2d 806, 811-812 
(Sth Cir.) cert. denied, —___.VeS- sg 93 SCH. 17(1972) 


Cf. In Re Parker, supra, at 1069-1070. 
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* , POINT III 


DEFENDANTS’ CONTENTIONS THAT THE 
GUVERNMENT HAD FAILED TO ADE- 
QUATELY RESPOND TO THEIR ALLEGATIONS 
WITH RESPECT TO ELECTRONIC SUR- 
VEILLANCE ARE FRIVOLOUS 


Defendants' contentions that the United States 
failed co wespond to their allegations wich respect to 
- electronic surveillance ire entirely meritless. In the 
first place, Jucqe Mishler properiy rejected the claim 
with respect to wiretapping as not being timely made (T. 
% 156). Yanagita failed to raise this point at the time 
of the first trial, and both he and Kondo we": issued 
subponeas well in advance of the June 21 trial date in 
4/ 
ample time for them to make timely mot’ ns. Moreover, 
the affidavits submitted by them in support of their as- 
sertions concerning wiretapping conta -41 statements 
“ss 4, it has been he in thi Circuit that defendants 
wh> fail to timely object to the introduction of wiretap 
evidence waive their right to challenge the admissibility 
of such evidence. United States v. Sisca, 503 F.2d 1337, 
1346 (2d Cir. 1974), cert. denied, 415 U.S. 1009 (1975). 
Witnesses who fail to timely assert their rights under 
Section 3404 should fare no better, paxticularly where 


: the time pressures of an ongoing trial make it impossible 
. to conduct a thorough check of all governiert agencies. 
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amounting to little more than vague unsupported suspicions 
with respect to the existence of wiretaps on their phones. 
See, e.g. In re Millow, 529 F.2d 770, 774-775 (2d Cir. 
1976). The affidavit of Assistant United States Attorney 
Pattison (Attached hereto as Exhibit A), in which 

Mr. Pattison stated that he had been advised by the 
Washington headquarters of the Bureau of Alcohol, Tobacco 
and Firearms (the federal agency erosecuting the case) 
that there was no record of any electronic surveillance 

on Kondo's and Yanagita's phones, was an entirely sufficient 
response to appellants' frivolous claims and met the 


requirements of Section 3594 of Title 18. See United 


States v. Grusse, 515 F.2d 157 (2d Cir. 1975); CE£. also, 


Russo v. United States, 404 U.S. 1209 (1971). 


15. 
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‘POINT IV 
AUTHORIZATION FOR THE GOVERNMENT'S 


MOTION FOR A GRANT OF IMMUNITY FOR 
KONDO WAS PROPER 


Defendant Kondo contends that inasmuch as the 
Department of Justice authorization for the Government's 
motion for his grant of immunity did not come directly 
from the Assistant Attorney General, it is invalid and 
he cannot now be prosecuted for his refusal to answer. 

This assertion is without merit. 

First, the authorization was properly obtained 
from an official empowered to give it. Second, even if 
this Court determines that the correct internal procedure 
of the Department of Justice was not followed, such a 
finding would in no way obviate defendant's obligation to 
testify. 

Section 6003(b) of Title 18, United States Code 
provides that any applications for limited use immunity for 
a witness must first be approved by "the Attorney General, 
the Deputy Attorney General or any designated Assistant 


Attorney General." 


The Assistant Attorney General in charge of the 
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the Criminal Division of the Department of Justice (Hon. 
Richard L. Thornburgh) is designated to act on behalf of 
the Attorney General in authorizing such requests for 
immunity (28 C.F.R. §0.175(a)). 

In case of Mr. Thornburgh's inability to act, 
he may authorize his ranking deputy to act in his place. 
(On June 18, 1976, the relevant date herein, Deputy 
Assistant Attorney General John C. Keeney was Mr. 
Thornburgh's “ranking deputy”). (28 C.F.R. §0.133). 

Of course, should Mr. Keeney be unable, for 
some reason, to take over for Mr. Thornburgh, his ranking 
deputy could be designated to step in, supra. On June 18, 
1976, Deputy Assistant Attorney General Robert L. Keuch was 
Mr. Thorrburgh's next “ranking deputy" (behind Mr. Keeney). 

This office has been informed that, through 
tone Standing oral authorization from Assistant Attorney 
General Thornburgh, when he is away from Washington, D.C. 
Mr. Keeney is authorized to take over his duties relative 
to 18 U.S C. §6003. Likewise, in the unlikely event that 
both Assistant Attorney General saaeniuneh and Deputy 


\ssisi ¢ Attorney General Keeney are away from Washington, 


a ee 
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D.C., Deputy Assistant Attorney General Keoch becc 7s the 
Acting Assistant Attor~ey General. 

We are also informed that, on June 18, 1976, 
both Assistant Attorney General Thornburgh and Deputy 
Assistant Attorney General Keeney were away from the city 
of Washington, D.C.* | 

Notwithstanding any possibility that the 
immunity request was not properly authorized, it is clear 
that the immunity was granted by the Court and in full 
force. 

In keeping with the spirit, if not the actual 
holding of Garrity v. New Jersey, 385 U.S. 493 (1967), it 
is clear that, in the instant case, defendants were 
granted immunity. . 

Whether or not Chief Judge Mishler was 
"empowered" to grant immunity because, arguendo, Deputy 
Assistant Attorney General Keuch could nc= properly 


* ~ The macters contained within this and the preceeding 


two paragraphs will be provided to the Court in the form 
of an affidavit, if necessary. 


e Noes: 
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authorize the application, the immunity was granted. 


Without doubt, any subsequent claim, by a prosecutorial 


agency. that the defendants should not have relied on 


this "invalid" immunity would have to withstand extra- 
ordinary equitabie argument by the defendants. They 
were told, by a United States District Judge, that 
they no longer had any privilege to refuse to testify 
in this matter. They were told that they would, most 
assuredly, go to jail if they persisted in their refusal. 
In the face of such a prospect it would indeed be an un- 
fair rule which provided that defendants were then 
afforded no protection from subsequerit prosecution, and 
their reliance upon the Court's authority was misplaced, 
This reasoning is especially logical when 
considered with the holding in In Re Tierney, 465 F.2d 
806 (5th Cir.) cert. denied, U.S. » 93 8.Ct. 
17 (1972), where it was held that "the supposed departure" 


from the Department of Justice guideiines in the 


authorization of an application for immunity was not 


contrelling as to the issue of whether or not immunity had 


é 
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been conferred, supra at 813.* 
In Tierney it was specifically held that: 


"The guidelines on which appellants 
rely are directed to the handling 

of requests by United States Attorneys 
within the Department of Justice 

for permission to seek orders granting 
immunity. They are not directed to 
the procedural or substantive rights 
Of prospective witnesses.” 

Supra, st 13 lenphasis supplied) . 


¥ In In Re Tierney, supra, a case-upon which defendants 


rely (Defendants Memorandum of Law, p. 46a), the Court of 
Appeals for the Fifth Circuit was presented with, and 
decided, no fewer than three of the very same issues 
presented here. The case involved the refusal, of a series 
of witnesses before a Grand Jury, to answer questions on 
grounds of (a) possible foreign incrimination not precluded 
by a domestic grant of immunity, (b) The alledged failure 
of the Govenment to adequately respond to a demand for 
information regarding the existence of supposed electronic 
“yveillance, and (c) the alledged inadequacy of an Acting 
/sistant Attorney General's authorization for an immunity 
application. All three points were resolved in favor of the 
Government's position, and defendants' citations for 


cohtempt were affirmed, notwithstanding precisely the same 
i arguments made sub judice. 
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CONCLUSION 


Defendants' motions to dismiss each of the 
respective informations should be denied in all respects. 


Dated: Brooklyn, New York 
August 5, 1976 


Respectfully submitted 


DAVID G. TRAGER 
United States Attorney 
Eastern District of New York 


ETHAN LEVIN-EPSTEIN 
Assistant U.S. Attorney 
(Of Counsel) 
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UNITTD STATES DISTRICT COURT - A44 
EASTLEEN DISTRICT OF NW YORK saciectied 


-—-—- we oe el erhlhlhlc Or errllhlUc rl rel rl , 


UNITED STATES OF AMERICA 


~ against - APFIDAVIT 
EEMWNETI RAYMOND CHIN and 758 CR &51(S) 


ELIZABETH JANLC YOUNG, now 
known as Elizabeth Jane Young Chin, 


Defené@a.cs. 


STATE OF NIW YOPK) 
) SS: 
COUNTY OF KINGS ) 
TUOMAS R. PATTISON, being duly sworn, denosnas an‘ 
says that he is an Assistant United States Attorney for the 
Eastern District of New Yorks that he is Deputy Chicf of the 
Criminal Division and has acted in a supervisory caracity 
in the instant case. 
In connection with the witnesses Kondo and Yanagita's 
motions relativa to electronic surveillance, your deponent 
has been informed by Special Accent Edward Garvin of the 


Bureau of Alcohol, Tobacco and Pirearms, tha investicatind 
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who indicate they refuse to testify. 
Ask Mr. Reif to come in with his two witnesses, 


MR, LEVIN-EPSTEIN: May I have about sixty 


seconds, your Honor? 
THE COURT: Yes. 


MR. LEIBOWITZ: Are we required to remain in 


court during that time? 


THE COURT: No, but you are invited to stay, if 


you wish. 


Michael Yanagita -- is there a motion on behalf 


of Michael Yanagita aiso -- motion to quash? 


MR. REIF: No, sir, 


There is a motion regarding disclosure of 


@lectronic Surveillance, 


THE CouRT: The motion to quash the subpoena 


served on Mark Kondo is denied and it is S0 Ordered. 


‘Now, on a motion to disclose electronic 


Surveillance, are you reedy to say whether there was any 


electronic surveillance of Kondo end Yanagita? 


MR. LEVIN-EPSTEIN: I'm ready to say what I know 


and to my knowledge there has been no electronic 


Surveillance anywhere in the case, 


When I say "my knowledge," the Court, I am sure, 


recognizes <-- 


THE COURT: Can you affirm as absolutely as you 


EXHIBIT B 
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can that any of the testimony that you intend to 


solicit from Yanagita and Kondo were not the product of 
any electronic surveillance? 
’ 

MR, LEVIN-EPSTEIN: Yes, with this qualification: 
I am representing what I know, as an individual, an 
not what I know as part of the Government. 

I have no knowledge that would indicate to me 
that there was any electronic surveillance on Mr. Kondo 
“ Mr, Yanagita or anyone else in the case at all. 

But there has been no all-agency check on this 
case or would there be any reason for an all-agency 
check inasmuch as today was the first notice we had of 
anything like this. 

THE COURT: But more important, directing my 
remarks to the motion, there seems to be an indication 
that the wire went dead and there was interference, 
all that going on since the trial, you see. 

However, you do not intend to ask any questions about 
anything that occurred since the trial? 

MR. LEVIN-EPSTEIN: Absolutely not. 

The only information I had at my disposal and 
upon which I intend to formulate questions is the 
information available to me prior to the commencement 
of: the prior proceeding. 


I know of no electronic surveillance and these 
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motions come as a complete surprise to me. 

THE COURT: Was immunity, use immunity given to 
Mr. Kondo? 

MR, LEVIN-EPSTEIN: I made applic: ‘ion to the 
Assistant Attorney Geneval for use immunity, should it 
become necessary for Mr. kK s testimony to be 
compelled. 

I have been informed this morning that on the 
authorization of Robert L. Keuch, who is the Acting 


Assistant Attorney General at this time, as of 


June 18, 1976, permissions been granted on behalf of 


the Government through the Department of Justice for 
the Government to make application to this Court under 
Title 18, United States Code, Sections 6002 and 6003 
to grant limited use immunity to Mark Choya Kondo. 


The Court has already done that with Mr. Yanagita. 


(continued next pace) 
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THE COURT: Doyou intend to make use of 
the use inemenA ty should it become necessary as to 
Mr. Kondo's testimony? 

MR, LEVIN-CPSTEIN: Should it become necessary. 

MR. REIF: As to electronic surveillance it 
seems to me that's a separate question since immunity 
deals with the Fifth Amendment question. 

THE COURT: I understand that. 

MR. REIF: If it's your Honor's intention to 
treat Mr. Levin-Epstein's oral representation that he 
just made as the Government's respor to the motion 
then I would wish to strike it as being legally 
insufficient. 

In the first place, courts have uniformly 
ruled ainnieaeaih a response must be sworn; second, they 
also ruled they must be based on inquisry with the 
appropriate agency and not limited to the knowledge of 
the '.S. Attorney. 

There are several cases which have reached the 
Supreme Court -- 

THE COURT: "y am familiar with them, Mr. Reif. 


I am familiar with then. 


MR, REIF: If your Honor might allow me to | 


x 


complete my statement -- there are sever... cases in 
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the Supreme Court, at least one of which oviginated in 
this court, where a case was coupleted at trial level 
without there being an adequate inquiry as to the 
question of sianen or not there had been electronic 
surveillance and it was subsequently determined there 
was, unknown to the U.S. Attorney prosecuting the case. 

Whereas I have no basis for doubting 
Mr. Levin-Epstein's statement, I do, however, suggest 
that it is insufficient, as a matter of law, to the 
motion. 

THE COURT: Let me ask this, Mr. Reif -- 

MR. REIF: It is pronounced Reif, sir. 

THE COURT: I hope that's the only error I make 
with you, Mr. Reif. 

When did you first learn that Mr. Tanagita was 

' 

served with a subpoena to testify -- 

MR. REIF: It's Yanagita -- 

THE CUURT: Oh, please. Stop playing with 
names. 

When did you first learn this witness was 
subpoenaed? 

MR. REIF: In the first trial and he appeared as 
a witness at that time, as your Honor knows, as your 
Honor was the Judge at that proceeding -=- 


.* 
’ 


THE COURT: Now tell me something I don't know. 
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When was he subpoenaed in this irial? 


MR. REIF: I don’t know the specific date. 

THE scarey When sea you first know of it? 

MR. REIF: Your Honor, it was some chan age. 

We are not claiming =- 

THE COURT: I want to know the data. 

MR. REIF: Perhaps Mr. Levin=-Epstein has the 
exact date. 

THE COURT: May 18th he was served, How a 
after that did you learn -- | 

MR LEVIN-EPSTEIN: Excuse eis your Honor. That 
was Mr. Kondo. 

Mr. Yanagita -- may I first point out that 
Mr. Yanagita was informed of service and it was ordered 
directly by the order of this Court for him to appear 
here ieee: So there was that notification. 

Secondly, Mr. Yanagita was served with a 
gfubpoena and Mr, Reif was also notified of the service 
of that subpoena, the subpoena issued from my office 
May 10, 1976. 

Mr. Reif was notified by Registered Mail or 
rather certified mail, return receipt requested. 

I have a copy of that return receipt executed 


by one Carolyn Meyer of Mr. Reif‘s office. 


- 
“ 


The letter reads -- I'll read it into the 
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record == dated May 10, 1976 and addressed to Mr. Reif 


at 306 Livingston St. in Brookiyns Certified Mail, 
return receipt requested: 

“Dear ne Reif: 

"Enclosed please find a sealed carbon copy of 
a subpoena -=-" . | 


I'm sorry, it relates to Mr. Kondo, your Honor, 


I related to Mr. Reif, by telephone, that 


Mr. Yanagita would be served but he was ordered to 


‘ppear verbally by this Court at his last appearance 
here, on the last day of trial. 

I misrepresented to the Court mistakenly. 

THE COURT: Why did you wait until Jun: 
sign an affidavit and draw your motion papers 
requesting the Government to reveal any electronic 
surveillance? 

MR. REIF: I don*t make this motion lightly and 
r could have -- 

THE COURT: You gay you don*t make this motion 
lightly? 

MR. REIF: No, I don't. 

THE COURT: When you get through with your 
explanation I will make a determination on that. 

MR. REIF: I don't make this mot ‘n lightly 


and it is quite possible to make a motion of this sort 


24 
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aes quickly, rather easily, based on A lily 
belief, and so forth. 

I didn't do that because I wasn't aware that ther 
was a sufficient basis to believe that Mr. Yanagita or 
Mr. Kondo might have been the subject of electronic 
surveillance. E 

I make this motien only upon learning the facts 
contained in Mr. Kondo's affidavit. 

I had not seen or met Mr. Kondo until Friday. 

We made an arrangement whereby he could come a few days 
early so I auth speak to him and only after speaking t 
him @id I realize there was such a possibility and 
therefore, I inquired of Mr. Yanagita as well and it is 
on the basis of facts that I learned over the weekend 
that the motion is made. 

I could have made a motion six weeks ago and 
that would have put the matter before your Honor soonerrT~ 

THE COURT: You sked Mr. Yanagita whether he 
thought there was anv electronic surveillance or was 
it initiated with him? 

Did he come and say, I suspect my telephone is 
tapped or did you say, how about it -- was your telephone 
tapped? 


MR. REIF: I obtained information as to 


Mr. Yanagita from information I obtained from Mr. Kond 
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in discussion. 


THE COURT: when was that? 


MR. REIF: Friday. 


’ 

THE COURT: D‘i you then call Mr. Levin-Epstein 
and say, get ready, I'm making an application as to 
electronic surveillance. chia the agencies to see 
about it so there is no need to adjourn the trial —- 
did you do that? 

MR. REIF: This is the first day of court since 
I learned of the matter. 

THE COURT: Mr. Reif, I find the motion is made 
in bad faith. I find that the lawyer participated in 
it. I find that it was done solely for the purpose of 
avoiding the coercive power that the Court has in a 
contempt proceeding because under your tactics -- and 
that's all it is -~ if the Court were to accede to the 
considera‘’..on of the motion and direct the Government t 
check the agencies, the Court would be without power to 
hold this defendant, this witness in contempt. 

You indicated the last time that you had a 
theory of extraterritorial criminal jurisdiction that 
might be exercised by the Japanese Government and you 
argued that. At least that was a logical, arguable 
theory. But that fell through so now you come into 


court and demand revelation ~f any electronic 


i 
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Government to do it, Mr. Yanagit~ I hope I 
pronounced it right -- did I? 
MR. YANAGITA: Yes. 


1 , 
surveillance knowing that if the Court directed \he 
THE COURT: Thank you -- you wouldn't have to 


worry about possible jail for refusing to testify. 


7 

It's offered as a palpable fraud upon the Court 
8 ‘ 

and I can describe it as nothing else. 

9 

Now, swear Mr. Yanagita in -- 
10 

MR, REIF: If I might respcnd -- 
il 


TVS COURT: You can go up to the court of 
Appeals after I am throuch here ene I will give you the 


opportunity to do it. 


(cortinued rext page) 
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}/ss 1 MR. REIF: I want to respond because I think yo 


am 2 made certain accusations which are unfounded. 
3 . : THE COURT: Go right ahead. 
4 MR. pEIP: One, I think your Honor is unaware 
5 | of the procedures that occur when this claim is made 
6 It doesn't require any adjournment or avoidance 
| or any contempt citation. 
8 | Your Honor seems intent on putting on Mr. Kondo 


and Mr. Yanagita -- 


oO 


10 ; THE COURT: How long would it take to make an 
11 all agency check? 
* 12 MR. LEVIN-EPSTEIN: I never asked for one 
13 before but I can represent it takes a conside bie 
14 length of time. 
15 + THE COURT: It's been my experience that it 
16 takes delice 
17 MR. LEVIN-EPSTEIN: That's what I had in mind. 
18 MR. REIF: I have been in innumerable cases 
19 where the inquiry is made expeditiously ard the 
20 response received expeditiously and it “sesn't require 
21 | weeks and I wouJd.also point out to your Honor that 
22 |i if in fact a short adjournment of a day or two is 
23 reguired, that is not unp’scedented. 
24 Judge Bauman adjourned a case for a week -- 


THE COURT: He must have determined that the 
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request was made in good faith. I don't make that 
determination with you, Mr. Reif. 

MR. REIF: I think the sequence of events 

’ 
speak for themselves. 

THE COURT: Yes, they do. 

Swear in the witness. 

MICHAETL YANAGITA, having first been duly 
sworn by the Clerk of the Court, took the witness stan 
and testified as follows: 

THE CLERK: State your name and spell it for 
the record, please. 

THE WITNESS: “tichael Yanagita, Y-a-n-a-g-i-t-a 

THE COURT: Proceed, Mr. Levin-Epstein. 

MR. LEVIN-EPSTEIN: For the record, your Honor, 
the Government, meaning me, is willing to take an oath 

i 
and make the same representation I made not being unde 
oath before -- 

MR. REIF: as I said, our objection is net the 
implication of the Government's representation is not 
made in good faith but thac it is based on his own 
knowledge and not an aozncy check. 

THE COURT: Go ahead, Mr. Levin-Epstein. 

DIRECT EXAM}NATION / 


BY MR. LEVIN-EPSTEIN: 


Q state your name. 
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Yanagita-direct 


A Michael Yanagita. 

Q Do you know the defendant Elizabeth Jane Young 
now known as Eliza>eth Jane Young Chin? 

A I take the fifth amendment. 


Q Do you know the defendant sitting in the second 


row on you- right, Mr. Yanagita? 
A I take the fifth amendment. 


THE COURT: May I have the immunity order? 


MR. LEVIN-EPSTEIN: Very well, your Honor. 


I believe there is an affidavit attached theret 


your Honor, which I am willing to execute at this time 


THE COURT: You had better execute the 


affidavit. 


MR. REIF: Are these new papers that I have not 


received before? 


THE COURT: Will you please raise your right 


;Government counsel complies.) 


THE COURT: Do you swear that the statements 


contained in this affidavit are true? 


MR. LEVIN-EPSTEIN: I do, your Honor. 


THE COURT: Now, Mr. Yanagita, I just signed an 


order granting you use immunity. 


You can give a copy to Mr. Reif, Mr. Levin-Epstain. 


ad 
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2 (Docum:nt handed to Mr. Reif.) 
a | 
3 rHE COURT: - Upon the motion of David G. Trager, 


4 United States Attorney for the Eastern District of 
New York, by Ethan Levin-Epstein, ‘iain United 
States Attorney, for an soihete requiring Michacl kK. 
Yanagita to testify and give other information at the 


trial of the above-captioned matter, on June 21, 1976, 


or at any subsequent tine that this Court may direct, 


and the representations made therein, and it appearing 


11 to the Court that: 
12 (1) Michael K. Yanagita has been called by the 
13 United States to testify at the trial of the above.. 
14 captioned matter. 
: 15 (2), Michael K. Yanagita has already refused 
16 to testify tment cther information at said trial 
17 | on the basis ofhis privilege against self-incrimination. 
a . (3) In the judgment of the United States 
) 19 Attorne: for the Eastern District of New York, the 
20 testimony or other information from Michael kK. 
21 Yanagita may be necessary to the public interest. 
22 (4) the motion of the United States Attorney 
23 for the wastern District of New York for this order ha 
24 been made with the approval of the Assistant Attorney 
25 General in charge of the Crimine\ Division of the 
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Department of Justice, perontnt +o the authority 
vested in him by 18 USC Section 6003 and 28 CFR 
Section 6238. it is hereby 

ORDERED, pursuant to 18 USC Section 6002 and 
Section 6003, that the weah Michael K. Yanagita give 
testimony and provide other information which ae 
refuses to give or to provide on the basis of his 
privilege against self-incrimination as to all matters 
about which he may be interrogated at the above- 
captioned trial. 

MR. LEVIN-EPSTEIN: Dated today, your Honor. 

THE COURF: Dated today, 

Now, this order grants you immunity from the 
use of any testimony that you may give at the trial so 
that none of the testimony may be used against you. 

In effect, it means that you have no right to 
assert your fifth umendment right against self- 
incrimination. 

Now, if you refuse to answer q 2stions put to 
you at the direction of the Court you may be in 
contempt of Court and if you are in contempt of Court 
the Court may direct that you be committed to a 
federal institution for a period of not more than six 


honths or the length of this trial, whichever is 


—~—~ 


24 


: es 
A 192 Yanagita-direct - 45 


shorter, 

Do you iaaatia understand what I am saying to you 

THE WITNESS: (Indicating in the affirmative.) 

THE COURT: You have no right to assert your 
fifth amendment priviiege. 

I want to hear on the record that you inderstan¢ 
it. 

THE WITNESS: I understand what your iionor is~ 
saying. 

TUE COURT: Ask the questions -- 

MR. REIF: Before Mr. Levin-Epstein does that, 
we'd renew the issue that we raised last time which 
your Honor did not rule upon at the time regarding ene 
question of incrimination under the laws of a foreign 
jurisdiction as that relates to the appropriate -- 

THE COURT: I will rule on it now. 

I find; one, that the crime for which this 
witness might conceivably give testimony on is not the 
type of crime that is extraditable under the treaty 
and two, and more importantly, I find that there is, 
no right that this witness would have had or has in 
the event he is extradited, to assert his fifth 
amendment privilege so his testimony could be coinpelle 


under Japanese law. 
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So, the assertion of a fifth amendment right 

here on the ground that it is not as broad as the 

’ 
crimes for which he might be indicted or convicted 
under JApanese law must fail. | 

MR. REIF: We would also renew the motion ct 
this point regarding electronic surveillance on the 
basis of the grounds that I urged before; that the 
Government must make an adequate response before the © 
witness can be put in a position of making a 
determination as to whether or not to.testify and the 
Government has not done that in this case. 

THE COURT: I Zind again, this application was 
not made in good faith. 

a reject counsel's claim that he wasn't aware 
of some claim of electronic surveillance until he 
interviewed Mr. Kondo. 

No such claim was made at the last trial. The 
surveillance claimed or the interference claimed in 
the affidavit was claimed subject to the trial, not 
prior to it. 

The Government assistant assures me that no 
testimony will be offered on any events or statements 
made after the last trial. 


MR. REIF: So, there is no misunderstanding for 
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the record, the demand with respect to the electronic | 
surveillance relates not cnly to che time since the 
first trial but since the beginning of the investigatipn 
of this case which, as I understand it, is sometime 
last summer, | 

THE COURT: Michael Yanagita's affidavit talks 
about livin a tbat address since May of 1975. 

poes any »f your testimony concern any matters 
that happer2d after May, 1975? 

MR. LEVIN-EPSTEIN: i'll just check to make 
doubly sure. 

MR. REIF: Clearly, the adictment charges 
events occurring in July to October of 1975. 

“MR. LEVIN-EPSTEIN: I intend to ask Mr. 

Yanagita questions about matters both before an’ after 
May of 1975. 

THE COURT: Aren‘t these documentary metters? 

MR. LEVIN-EPSTEIN: There are two documents 0, 
which my questions will be based. 


(Continued next page.) 
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THE COURT: when did the transaction take place 
-- the sale of the gun? 

MR. LEVIN-EPSTEIN: Weapons. There are two 
guns involved between Mr. Yanagita and Ms. Young. 

THe Government's danoen will be, your Honor, tha 
the weapons were sold or given by Mr. Yanagita to 
Mr. -- I beg your paruwn -- to Ms. Young -- I am 
trying to pin it down as c.csely as possible, your 
Honor -- «wmetime in the middle of August, 1975. 

That statement, I'll represent to the Court, is 
based on the signed, sworn statement of Michael 
Yanagita given to Special Agent Korenco, an agent of 
the Bureau of Alcohol, Tobacco and Firearms and \'.ich 
was antineit into evidence at the last trial as 
Gevernrei- Exhibit 16. 

MR. REIF: The problem with that is, it doesn't 
deal with the questicn of how Mr. Korenco came to take 
the statement in the first place. 

THE COURT: How long would it take you to find 
out how long it would take to make the affirmative 
statement for both? 

MR. LEVIN-EPSTEIN: I'm nmt sure I understand 
che Court's request. 


THE COURT: How long would it take you to try 
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to eliminate the last vestige of a claim for not 
testifying? ' 

MR. LEVIN--EPSTEIN: As to an all agency check, 
I can find that out by picking up the phone -- 

THE COURT: Do that 

MS. PIEL: May I be heard just one moment? 

THE COURT: Not until the call is made. 

MS. PIEL: It has to do with the same issue, 
your Honor. 

| THE COURT: I don't care. I am asking Mr. 

Levin-Epstein to make a call. 

MR. LEVIN-EPSTEIN: Shall I have Mr. Pattison 
come down? 

ems COURT: No. Ask him if there is an 
electronic way of doing it -- pressing a button and 
finding out if anyone by this man's name was ever 
surveilled. 

MR. LEVIN-EPSTEIN: Mark Kondo as well, vour 
Honor? 

THE COT: That's right. 
‘ (Pause.) 
MR. LEVIN-EPSTEIN: Mr. Pattison isn't sure how 


long it woule take. He cannot say with any certainty 


how leng it would take. 
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THE COURT: Is there a way of -- 
MR. LEVIN-EPSTEIN: Mr. Pattison indicates, 
’ 

your Honor, -- and I am quoting directly from him -- 
to his knowledge and in his Opinion it would take at 
least a number of weeks hee the letters to go back and 
forth. 

THE COURT:. That's the reae-n for doing it. 

Can I get a representation rally? 

MR. LEVIN-EPSTEIN: Your Honor anticipates 
Mr. Pattison's next statement which is that he feels w 
might be able to get an oral representation from the all 
agency check within a number of days but he can only 
Say it would be done Orally and not within the 
configurations of the guidelines set down by the 
Department of Justice in the quidelines for an all 
agency check. 

Mr. Pattison indicated he'd rather come down 
than do this over the telephone. 

THE COURT: Ask him to come down right now. 

MS. P™_L: Wouldnow be an appropriate time to 
address ycur Honor? 

THE COURT: I have nothing else to do, Ms. Piel 


80.go ahead. 


MS. PIEL: With regard to the all ac ty check 
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and electronic surveillance, you will recall that 


initially, Mr. Leibowitz made a motion with regard to 
’ 


electronic surveillance under Rule 16 and I joined in 
on behalf of Eliz beth Jane Young Chin. 

THE COURT: Yes. What did the Government say? 

MS. PIEL: The Government said, as { recall -- 
and it's not too clear -- but Mr. Levin-Epstein re- 
affirmed he has no personal knowledge of any electroni 
surveillance. 

I have no idea of what the record might reveal. 

In other words, I can make no affidavit nor can 
my client, that we have any knowledge of any informatipn 
that would lead us to believe there was electronic 
surveillance -- nothing specific. 

However, it would seem to me that since the 
motion was made that the Government has an obligation 
to state on the record before this trial starts what 
an all agency check would reveal with regard to the 
electronic surveiilance and the defendants in this 
case. 

THE COURT: Are you making that motion now too, 
Ms. Piel? 

MS. PIEL: Yes. 


We made it and if it is clear that an all agenc 
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check was made I, of course, withdraw any motion now. 
o 
THE COURT: What you wanted was on discovery -- 
. 
whether there was any electronic surveillance 


Mr. Levin-Epstein knew of and he answered that and now 
| 
you are making -- 


MS. PIEL: I never understood that when 


hu. Levin-Epstein made a representation he was not 


doing so on behalf of the Government. That may be 


my misapprehension. 

In any event, since the request was made it 
seems to me there has been adequate time since the 
request was made to determine actually whether or not 
there was any electronic surveillance and if so, we 
were cntitled to know about it. 

ome COURT: low aid you go through the last 
trial and survive it? Wny come at this time, months 
later -- 

MS. PIEL: Because the issue was raised only by 
Mr. Levin-Enstein saying he has no personal knowledge, 
I understood that applied to the Government. Then, I 
have no position here. 

But, if there is electronic surveillance we 
don't know about it -- 


THE COURT: Mr. Reif raises it for a different 


24 


wo Pn ae 


Yanagita-direct 53 


reason, for the reason I stated on the record. 

MS. PIEL: This issue was raised long ago - 

THE COURT: And it was answered. Now, it's 
set at rest. 

MS. PIE: I'm not sure because today 
Mr. Levin-Epstein said he doesn't want to know about 
it -- 

THE COURT: Ms. Piel, if you want to make 
further motions, do it on written papers and I'll know 
what you are talking about. 

MS. PIEL: Just that it's clear that I made it 
orally now. 

MR. LEVIN-EPSTEIN: The Government represents 
that the only person in the Courtroom is me, represent 
ing the Government and anything I represent is made 
on behalf of the Government. 

It's Mr. Leibowitz's motion in which Ms. Piel 
joins, made under Rule 16 and the Government represented 
-- end contradiction with its own ;ractice -- infomnally, 
that it's aware of no electronic surveillance, first of 
all, directed against lirs. Chin -- Miss Young at that 
time -- and her husband, Mr. Chin. 


The Government is still not aware of any 


electronic surveillance involved with either or both o 
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these two people. 

The motion to be made here is a motion for 

’ 

electronic surveillance under an entirely different 
section which as far as the defendants are concerned, 
is untimely and secondly, stands well within the same 
representation I made as to Mr. Yanagita. 

MS. PIEE: Was that a representation that a 
check was inade by the Government? 

MR. LEVIN-EPSTEIN: Absolutely no all agency 
check has been made has been demanded, has been agreed 


to and nor is it justified in this mattcr. 


(Continued next page.) 
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THE COURT: Mr. Pattison? 
MR. PATTISON: Yes, your Honor. 
THE counts Two witnesses have been subpoenaed: 


Michael Yanagita and Mark Kondo and today, this morning 


the return day of subpoena, counsel make motions on 


. behalf of both witnesses for an order requiring the 


Government to affirm or deny whether there was any 
electronic surveillance at certain specific premises. 

MR. PATTISON: May I just inquire, counsel for 
whom? 

THE COURT: Counsel for the witnesses. 

MR. PATTISON: For the witnesses? 

THE COURT: That's right. 

MR. PATTISON: I believe <= and again, this is 
on rather short notice -- that prior to the Court's 
ordering such a search there must be minimum standard 
or showing made -- 

THE COURT: They say something was wrong with th 
phone and from that I am supposed to infer there was; 
electronic surveillance. | 

MR. REIF: That's not all_that is contained in 
the affidavit. 

There is a representation to the effect that 


¢ 


Mr. Kondo was shown something by the ATF agent ana it 
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was his understanding that the only way that agent 
could have had that mater al was by listening in on 
the telephone. 

THE COURT: That was subsequent to the trial. 

MR. REIF: Prior to the trial and it so 
indicates in the affidavit. 

THE COURT: I am reading from the affidavits 
At least on one of these occasions which occurred == 
when did I try this case? 

MR, LEVIN-EPSTEIN: April. 

THE COURT: (Continuing) At least on one of 
these occasions which occurred between July 29 and 
October 4 was relevant to the subject matter of the 
indictment in this case and to the statement I 
subsequently gave to John Krenco. 


MR. PATTISON: That doesn't match what I just 


THE COURT: I thought you said the only way he 
could have gotter that informationwas through the 
telephone conversation? 

MR. REIF: He is shown a piece of paper and 
makes a etatement in an affidavit that the only way the 


agent could have gotten the information was through the 


phone. 


I thought your Honor read it. We can go through 
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it word for word -- 


THE COURT: You ‘now, I commented on your 
surliness before. I won't tolerate your insolence. 

(Addressing court spectator) And you, young lady 
you stood up in the courtroom and raised your hand when 
I made the ruling as to Mr. Bloom -- what is your name? 

COURT SPECTATOR: Amy Gladstein and I was not 
present at the time Mr. Bloom was here. 

THE COURT: Well, then it was someone who looked 
an awful lot like you. I! seldom forget a face. 

You raised your hand when I made the decision 
with regard to Mr. Bloom ~~ 

MR. REIF: Your Honor, I have no intention to be 
euriy << 

THE COURT: It just comes out that way. 

MR. PATTISON: May I just say that this writing, 
item No. 7, makes no reference to being shown anything 
but merely indicates that the witness does indeed 
probably have relevant evidence to offer this Court. 

THE COURT: Well, let me ask you this -- 

MR. PATTISON: That's all it says. 

THE COURT: Mr. Pattison, is there a way that 
the Government can press one of the many electronic 
buttons that refer to this witness and this defendant 


and come up with an answer? 
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1 MR. PATTISON: Yes, yes, there is, your Honor. 


THE COURT: How soon? 


MR. PATTISON: That's the trouble. 
‘ 


I have had occasion to ask that these searches 


be actually done in the past in a matter of days. It 
can be done in a matter of days but it's a very arduous 
7 THE COURT: I thought it could be done in a 
matter of minutes. 
9 MR. PATTISON: All the agencies have to be 
checked, your Honor -- drug enforcement, postal 
inspection, FBI, Secret Service, CIA <= they must go 
12 back over indices and records. They must make name 
checks. | 


We can get a very fast answer as to whether or 


not there was a wiretap on thic man's phone. That can 
be done rapidly. 
17 THE COURT: You mean the wiretap order -- legal 


or illegal? 


MR. PATTISON: Yes. 


20 THE COURT: That's all he is talking about. 


That's not all. 


MR. REIF: 


MR. PATTISON: Usually, lawyers are asking for 


more than that <-- 


24 : . “JU *: Was he ever heard on any other wire- 


tap, is a phone call coming in, going out, that all take 
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an awful lot of time. They can also check that but 


a 
- 
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again, this takes -~ they have to gO over the name 
indices for vintually every wiretap ever had. 

THE COURT: I'11 tell you what I'm going to do. 
I am going to Suspend now and direct that the witnesses 
both Mr. Kondo who is in court and Mr. Yanagita be here 
“= to remain in the courtroom Or else go out to lunch 
but come hack ‘and remain in the witness room and I'l] 
call this again Oh, about four o'clock, 

In the meantine, I want you to take the 
affidavits and I'l} hear an argument on sufficiency of 
the affidavits, 

I have made a finding based on how this occurred 
and the date on which this was made and that was made 
in bad faith and solely for the purpose of disrupting 
the trial and a oiding the impact or frustrating the 
power of the Court +o impose coercive punishment on 
this witness, > 

MS. PIEL: May I be heard? 

THE COURT: On this? Are you interested in this 
witness? 

MS. PIEL: No, no -< only with regard to the 
application I made previously because it seemed to me 


-- I have not seer. this affidavit and I don't know 


what's in it but from what I heard, mr. Kondo submitted 


5 
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an affidavit in which he said that the FBI or law- 


enforcement agencies learned about something only 
because of listening in to a telephone call which had to 
; 

do with my client. 

Now, I mean, I haven't seen it << this is my 
impression <= 

THE COURT: You know Mr. Reif. You have been 
dealing with him, 

MS. PIEL: I met him but he has not given me a 
copy of his papers, 

THE COURT: Ask him. The original will be filed. 

MS. PIEL: Would your Honor ask Mr. Pattison to 
make further inquiry with regard to electronic ‘ 
surveillance -- 

THE COURT: You make the motion, 

MS. PIEL: The motion has already been made prior 

MR. LEVIN-EPSTEIN: It was never made, 

MS. PIEL: Electronic surveillance was requested ; 
and the Government led us to believe that there was none. 

MR. LEVIN-EPSTEIN: I would like to say for the M 
record that we have been candid << 

THE COURT: An order was previously made on 
April 13, 1976 in exactly the same form, granting 


Mr. Yanagita use immunity and he wasn't compelled to 


testify because a stipulation was entered into between 
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‘ : counsel. 
. But, I am going to ask somecne from the U.S. 
P , Attorne’’'s Office to argue the sufficiency of the 
- affidavit and then I wi continue the proceedings 
i P against both witnesses. 
P I want the witnesses to come back after lunch. 
. MR. PATTISON: I will also, even though the 
8 Court will not have ruled upon the issue at that time, 
5 I will initiate the search. 
* THE COURT: I'd appreciate that but more than 
- that, if 7 can get 4 quick answer on whether this 
12 telephone was ever tapped -~ 
- MR. PATTISON: Yes. That I think we might be 
os able to get fast. 
. . THE COURT: This was under the Bureau of 
- Alcohol, Tobacco and Firearms. That agency should be 
- ready to give you a quick answer. They had juris- 
- diction over this; I as: -eif any taps were made or 
- electronic surveillance conducted it would be through 
- that agency. 
- MS. PIEL: I believe the Secret Service had a 
great deal to do with this case. 
MR, LEVIN-EPSTEIN: We will check. 
os MS. PIEL: I hope your Honor will permit 
- Mr. Pattison to check -- 
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THE COURT: I won't restrain him but I won't 


require it. 


MR. PATTISON: On the surface, I don't believe 
; 
the crime charged in this case is one of the authorized 
crimes for which wiretaps may be in fact issued under 
the -- 

THE COUKT: He is claiming an illegal wiretap, 
you see, 

Defense counsel is resourceful. 

The jury is returning at two o'clock. I expect 
counsel in here ready to proceed at two o'clock xt 
which time we will have Opening statements. 

In the meantime, do the other work necessary. 

Step down, Mr. Yanagita. 

I expect you will want to take a full hour for 
lunch -- 

MR. REIF: Did your Honor say that you wanted 
Mr. Yanagita back at four o'clock and Mr. Kondo as 
well? 

THE COURT: Chances are I won't hold a hearing 
until then. 

If you want to come back at three o'clock, come 


back at three o'clock and be in the witness room. 


You are directed to return and be in the witness 


room at three o'clock. The same thing for Mr. Kondo 
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and let the record show that you, 


present in the courtroom. 


(Luncheon recess taken.) 


Mr. 


Kondo, are 
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Appeals will take care of that. This is not the 
place to test out a ruling. 

I ask ae lawyers to just wait a few minutes 
until the jury has left the Courthouse. You are 
welcome to stay on the hearing of -- I want to pro- 
nounce it correctly -- Yanagita and Kondo. 

MR. LEVIN-EPSTEIN: They are right outside 
the courtroom, your Honor. 

| THE COURT: Mr. Yanagita and Mr. Kondo are 
present. 

MR. REIF: My name is James Reif, co-counsel 
with Amy Gladstein. 

THE COURT: What have you heen able to learn 
in the meantime? 

MR. PATTISON: What I have been able to learn 
is that ' an official search, P< search, 
which is the normal method used now when a proper 
motion is in fact made, would take approximately two 
or so weeks. And that time would only be minimally 
shortened by limiting the search to one or two 
telephone numbers with names and addresses. 

THE COURT: Will summer vacations increase 
that time limit? 

MR. PATTISON: Possibly it would Wanna this 


is all done in writing. Letters are sent to the 


ac 
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various offices involved. They conducted an exhaus- 
tive index search. It is double checked and triple 
checked. ’ 

Then the information is filtered back through 
the main office, Justice Department of course, and 
then it comes back to us. 

What I have been able to ascertain as of now, 
your lionor, is that the assistant in ‘charge of the 
case -- 

IR. LEVIN-EPSTEIN: The agent. 

MR. PATTISON: The assistant in charge of the 
case has no knowledge of any such method beiag used. 

Raber 
The agent in charge of the case, Mr. Arraba, also 
has no actual knowledge of any sort of method similar 
to onan teing used, and I have been able to check 
with the office itself and they have been able to 
check with the national office and -- 

THE COURT: Which office? 

MR. PATTISON: Bureau of Alcohol, Tobacco & 
Firearms, the agency in charge of the case. And I 
would hand up my affidavit reflecting my efforts of 
the past hour or two. 

I also hand Mr. Reif a copy of my affidavit 


indicating that search. 


I believe, your Honor, that even assuming this 
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motion has any relevance to the trial presentty under 


‘ way now, that that answer is in fact adequate under 

the case of the united States against Grusse, which 
I feel is the closest -- 

THE COURT: TI have that. 

MR. PATTISON: 515 P. 2d 157. 

THE COURT: Second Circuit. 

MR. PATTISON: Yes, fr would point out that 
in that case the Court speaks of the need to maintain 
an orderly Grand Jury process, investigatory function 
and certainly when we are talking about an actual 
petit jury trial that need is enhanced and increased, 
The jury has been picked here and it has been sworn, 
There is certainly a greater need that time not be 
wasted new. And, your Honor, I think that the show- 
ing that we can and will make now is adequate in 
light of the relatively vague questions asked. 
That is, the motion is triggered and premised upon 
nebulous facts such és having trouble with a phone 


which I am sorry to say is probably a relatively 


common occurrence, and the fact that a question was 


asked which it is assumed could only have been asked 


24 


as a result of having overheard telephone calls. 
The Grusse case is almost right on point as 


far as the nature of the basis upon which the search 
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was asked for. 


THE COURT: mst call your attention to 


United States ‘against Alter -- 

MR. PATTISON: Yes. 

THE COURT: <-=- ineesaiidiall these affidavits 
are based on what makes out a prima facie case. 

Grand Jury witness affidavits which, among 
other things, recite that the witness has heard 
successive rapping clicking sounds during two tele- 
phone conversations, that a friend of the witness 
was asked by FBI about an alleged telephone conver- 
sation between witness and herself on a specified 
date, and FBI arrived at a certain site just as 
witness and his companion were departing following 
a meeting they had arranged by telephone, made prima 
facie showing cn described occasion someone was 
interfering with telephone calls and the Government 
was involved. 

The burden was on the Government to affirm or 
deny these charges. 

It comes pretty close to the facts in th case 

MR. PATTISON: But close on the side of being 
less than that shown in Alter, of course. 

7 THE COURT: I am just suggesting it is a patter! 


MR. PATTISON: Of course, your Honor. But I 
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Circuit -- 
MR, PATTISON: Is that the Evans case? 
THE COURT: Hodges, 


PATTISON: I came across that, 


find on the particular case, 

I also point Out again that we are talking 
about a trial here and not @ Grand Jury investigation 
Which may g° on and on and on, 


THE Court: Mr, Pattison, IT will put the full 


background Of this case down when fr em thre igh after 


I hear mr, Reif. It is more than just a trial, 

MR. PATTISON: I also cite Rule 12-r, 7 
think that the motion is not on time, of course, 

THE COURT: what is on time? That is the 
question, Because I just read 12-B(3); it says that 
motions to Suppress must be made before trial. This 
is not really a motion to suppress. It doesn't fit 
into any neat category, | 

MR. PATTISON: I think that that fact alone 
Gives rise to the next step, which is that any remedy 


available concerning any charge of wiretapping does 
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exist, a claim can be made under Title 18 Section 


2520 if such a claim can be made in good faith. That 


has nothing to, do with the trial here. That is that 
that can be a separate action. 

But certainly, neither of the parties on 
trial here may object now. And they have not ob- 
jected, 

I believe that the papers such as they are 
make out a prima facie showing as if any more were 
actually called for, that they do have relevant evi- ; 
dence. As a matter of fact, one of the papers indi- 
cates that they had a talk with the person or. trial 
about the facts here. That alone gives a showing of 
relevancy here. I feel that the timing here is 
clearly designed to upset this trial and disrupt it. 
Certainly it could have been a week ago or two weeks 
or prior to the last trial. But it was not. 

THE COUKT: I will hear Mr. Reif. 

MR. REIF: Let me -- if I may. Perhaps what 
I want to say is . just a review of this morning, I 
realize after our discussion there was perhaps some 
confusion between yourself and me as to which affi- 
davit I was referring to at the time. Let me say 
that the basis for the motion made by both Mr. 


Yanagita and Mr. Kondo is premised upon two facts. 
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One is that each has had a series of difficulties with 


their respective home phones, some of which are not 


explainable by the normal difficulty one encounters 
with one's phone. 

Secondly, Mr. Yanagita is of the view, as is 
Mr. Kondo, that the questions that they may be asked 
and which the United States Attorney what is the 
subject matter of the questions to be asked, are 
both of the view that those questions may be based 
directly or indirectly upon electronic surveillances 
of each of them. That is based upon Mr. Yanagita's 
case as he states in the affidavit during the time 
he was having difficulty with his phone, that he 
had seyeral telephone conversations with one of the 
defendant: in this case, at least one of which was 
relevant to the subject matter of the indictment 
and to the statement that Mr. Yanagita subsequently 
gave to Mr. Korenco on October 24th. 

This has led him to the view that he may have 
been overheard by an electronic surveillance. This 
might be attributed to Mr. Korenco's interrogation 
and taking that statement. 


THE COURT: Is there any other explanation 


* you can think of for Mr. Korenco getting the state- 


ment and having the statement? 


“ . 
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MR. REIF: I have never met Mr. Korenco, I am 
not aware of the circumstances. 

THE COURT: I thought the affidavit said that 
the only place they could have gotten the information 
was through a telephone call, 

MR. REIF: That relates to Mr, Kondo's affi- 
davit. I will address myself to that now. As tc 
Mr. Kondo, aiso during the time he was having diffi- 
culty with his phone, he was -- 

THE COURT: How is Mr. Yanagita saying he knows 
that the information that Mr. Korenco got was through 
a telephone call? 

MR. REIF: What I am saying is that his view 
is that the questions he was to be asked at this trial 
are based upon electronic surveillances and that is 
founded upon his view that the questions he was 
asked by Mr. Korenco and the subject matter of this 
case both are relevant to conversations that he had 
with one of the defendants. 

THE COURT: We have Mr. Yanagita‘'s statement. 
All he need say is that ir the very thing I discussed 
with the defendant, right? 

MR. REIF: No, sir. We are not claiming that 
that establishes prima facie a taint ir this case. 


What we are saying is that is a sufficient allegation 


“er 
‘vy 
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to require the Government to come back and say -~ 


THE COURT: I know what you are saying. 

MR. RE?F: They would not expect your Honor 
to take that as proof of taint. 

THE COURT: All you are saying is you want 
to put the Government to its proof that there was 
no surveillance. You want the two or three weeks 
in order to get the proof. 

MR. REIF: No, sir. 

THE COURT: You want the proof? 

MR. REIF: Taking into account that the Govern 
ment is the agency with the facts and that a witness 
or criminal defendant cannot be entitled to prove 
there was electronic surveillance before he can 
force the Government to prove there was none -- 
the burden then shifts and that is the purpose 3504 
was enacted, because Congress -- 

THE COURT: You leave out one balancing factor 
the problem that the Court has in «. trying the cases. 

MR. REIF: No. That's why I said the courts 
have said there has to be a minimal showing -- 


THE COURT: Time means nothing, you are saying 


is that correct? 


MR. REIF: Once the minimal showing has been 


made the balance shifts. 
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22 
THE COURT: I am talking about time for mr 


the motion. You know what I mean. 


i 
MR. REIF: As I said to your Honor this morning 


we filed the motion and today is Monday and we learned 


about the facts on Friday -~- 


THE COURT: 


I will say more about that when 


you get through. I don't believe that at all 


MR. REIF: Mr. Levin-Epstein can represent 
to your Honor that I had several conversations with 
him in which If told him Mr. Condo had to come to 
New York early because I had not spoken to him and 
Mr. Levin-Epstein spoke to the marshals in Los 
Angeles to arrange for “r. Condo to come in early 
and he flew in Thursday and I met him Friday. 

| TLE COURT: These conversations, they say, 

were held between July and October of 1975. 

The last trial was April 1976 and they were 
both here. 

MR. REIF: Mr. Condo ws not here. 

THE COURT: He was subpoenaed and he never 
showed? 

MR. LEVIN- EPSTRIN: We never could subpoena 
him. 


THE COURT: Mr. Yanagita was here and we 


are going through a proceeding and the final resul® 
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of that proceeding would have been -- and it was 


clearly indicated -~ that he'd be held in contempt 


of court. Me knew all about the clicking if it ever 
' 


happened. 

Suddenly, he comes in -~ you get through with 
your argument because I wane got a whole list of 
findings against you, Mr. Reif, and your client but 
I emphasize you. 

MR. REIF: If your Honor is already disposed 
to deny our motion, I won't take up the time of the 
Court. 

THE COURT: You can take up 4 little more to 
make the records because I can see it's going to the 
Court of Appeals and I want to put enough on the 
record so they know the type of problems we have. 

MR. REIF: Your Honor is free to put on the 
record -- 

THE COURT: If yu have said everything you 
want I will start saying what I want to say. 

MR. REIF: Based on what I have said now and 
the affidavits, what we are asking for, essentially, 
is for a determination as to whether or not there 
has been an electronic surveillance of either of 


the witnesses or of their home premises. 


We are not asking for a list of twenty 
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premises and claiming they have standing to object. 


We are restricting it to the question of the 
witnesses and’ their home premises during the time 
in question of this case, which means tle first cate 
mentioned in the affidavit -- I'm sorry -- the in- 
dictment, which is July. 28, 1975 or whenever the 
investigation began, to the present time. That's 
our request. 

We think that based on the obvious fact that 
a witness can never show conclusively on their own | 
that they were the subject of an electronic surveil- 
lance, that the showing is sufficient to make the 
Government check with the appropriate agency and give 
us a response. 

I am not insistent that the Government check 
every agency in the federal government, but we feol 
it is appropriate to check, at the very least, the 
agencies involved with the case, of which there are 
three: the Bureau of Alcohol, Tobacco & Firearms, 
the Secret Service, and the FBI. 

If there were others, we would ask they be 
inguired of also. 

THE COURT: Orally or a written report? 


MR. REIF: Let me say something about that. 


I think that is significant. Counsel stressed that 
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all this is done in writing now and very carefully 
and exhaustively. 

Counsel neglected to explain to the “ourt that 
represents a change in policy and to explain the 
basis for the change in policy; it used to be dore 
orally and quickly-and routinely. 

The policy has changed hecause the Government 
has been forced to face the reality that in several 
cases it has made a quick oral response which turned 

t to be incorrect. 

THE COURT: So you we a written response. 

MR, P' Yes, to state the fact, not to the 
best of its knowle ge it has the records or doesn't 
have the records -~- 

THE COURT: I understand you absolutely, Mr. 
Reif. You made your purpose clear. 

MR, REIF: I'm not saying it needs to be written 


but it needs to be sworn to. 


If the person who is the appropriate person 


to make the representation wants to make it in writing 
Xt have no objection. Nor do I have any objection if 
the same person made oral representations. But, we 
think it is appropriate that the representation to the 
Court be made as a sworn statement. 


THE COURT: Anything else? 
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MR. REIF: No, sir. 

THE COURT: All right. 

MR. PATTISON: May I just add one or two facts? 

YBE COURT: Go ahead. 

MR. PATTISC ~ fail to see what the remedy 
is which is actvaily being sought here. 

This search can occur -- we can and will make 
it -- but what does that have to do with whether the 
witness should be a witness here? 

THE COURT: He says -- apparently, the illegal 


electronics surveillance or the wiretaps -- however 


it might have been accomplished -- the claim is that 
it led to this evidence and therefore it is not ad- 
missible. 

MR. PATTISON: Well, how can he oppose that? 
Ms. Piel can. They have been granted immunity or 
they will be, both of them, granted immunity and thus 
they are not a party aggrieved under 3504 once that 
grant of immunity is ordered. 

Now, is Mr. Reif saying that his clients will 
not abide by the process of this Court? 

THE COURT: Well, I got that distinct feeling. 


MR. PATTISON: I would like a clarification 


Ga the record. 


THE COURT: I don't think that should be made 
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MR. PATTISON: Very well, your Honor. 

THE COPRT: I find that this is not the first 
time that Yanagita, through Mr. Reif, made an un- 
timely application designed to disrupt the trial. 

When the last trial wars about to start, indeed, 
as I recall it, the very day Mr. Reif moved to quash 
the indictment -- 

MR. LEVIN-EPSTEIN: The subpoena. 

THE COURT: I mean the subpoena. 


MR. REIF: I never made a motion prior to today 


to quash any subpoena -- written or oral. 

THE COURT: Well, when Mr. Yanagita was sola 
to testify he .sserted his Fifth Amendment right then 
and “ies delivered an affidavit that morniny,and as I 
recall it, it was an assertion of a Fifth Amendment 
right based on a claim that the Japanese Government 
would move to extradite the witness and charge him 
with a crime under Japanese law. 


I have the memoranda here. Unfortunately, 


it wasn't stampled "Filed" -- I don't know why it 
wasn't ~- and the two grounds are that the testimony 


would tend to incriminate Yanagita; that there was 


Amendment privilege protects him from testifying. 
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The extended argument I recall was because 


of the possibility or probability of the charge under 
Japanese law.’ 

Now, whether 4t was in the form of a motion 
to quash the subpoena or an assertion of the Fifth 
Amendment right, I'm not aware. But I think the 
day before Mr. Yanagita was told that his Fifth 
Amendment right was protected by an act of immunity | 
and that would be so and that would ales him — 
testify and I indicated to him that if he failed 
under a grant of immunity that he would be placed 
in custody aS 4 coercive measure to compel his 


testimony. 


I remember that very morning -- I think it 
was the next day -~ now, I may have the time sequence 
a little off -- but the very morning he was to 


testify Mr. Reif handed me this memorandum consisting 
of nine pages and an affirmation and exhibits -- I 
see an affidavit by him -- and at that time I told 
him that he had a certain duty to the Court as weli 
as to his client; that he could protect his client's 
rights without disrupting this Court's procedures. 


It so happens that matter was disposed of 


- through some stipulation the Government entered 


into so the point was never pressed. 


me 
— 


He understood he'd have to testify. 
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Was it April 2lst that this mistrial was de- 


155 


Clared or about then? 

THE CLERK: April 16. 

THE COURT: I put that case down for trial -- 
I don't recall if I did it at that time but Ms. Piel 
will recall whether or not I did say on that date, 
trial, June 21 ro 

MR. LEVIN-EPSTEIN: I can tell you the exact 
date, if you wish. 

The case was set down on April 19th for trial 
on June 2lst. 

THE COURT: April 19 for trial June 21. 

Mr. Reif surely must have understood that his 
client would be a witness in this case -- certainly, 
Yanagita -- I don't know when he undertook to repre- 
sent Mr. Condo -- but if he wasn't advised then he 
certainly was advised on or about May 18, more than 
a month ago. 


Now, Mr. Yanagita was served with a subpoena. 


He claims that these conversations took place 
between July 29 and October 4. Mr. Reif offers the 
excuse that it didn't occur to him that this clicking 


~- and again I'll cite the Alter case which is the 


kick-off -- U.S. v. Alter, 482 F 2d 1016, 9th Circuit, 
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1973 -~ this clicking might have been evidence of 


electronic surveillance, fr reject that. 


I think, again, it's the way Mr. Reif practices 


law. He thinks a furprise tactic is the best way to 


represent his client. 


I find that the motion comes too late. More 


than that, in balancing the factors ané@ the equities, 
the affidavit of mr. Pattison indicating that the 


Bureau of Alcohol, Tobacco & Firearms made an investi- 


gation and found no electronic Surveillance on mr. 


Yanagita's telephone and Mr. Condo's telephone, 


suffices, 


I direct the attention of the Court Of Appeals, 


if this recora goes to the Court of Appeals, to this 


that I think should be condemned in no un- 


certain terms. 


practice 


Now, Mr, Yanagita, will you please come forward. 


(Michael Yanagita complies.) 


THE COURT: Mr, Yanagita, I denied your motion 


Which would Call on the Government under Section 3504 


to make an agency search to show that there was no 


electronic surveillance, 


Will you please take the stand. 
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2 
RICHASBL YANAGITA, having been previously 
‘ 
3 : 
Sworn by the glerk of the court, resumed the witness 
4 
stand and testified further as follows: 
5 
MR. LEVIN-EPSTEIN: “May I proceed, your Honor? 
6 
THE COURT: Yes, 
DIRECT EXAMINATION 
8 
BY MR. LEVIN-EPSTEIN: 
9 
Q Mr. Yanagita, do you know the defendant Eliza- 
10 
beth Jane Young now known as Elizabeth Jane Young Chin? 
" A I take the Fifth Amendment. 
2 
' Q Do you know the defendant Kenneth Raymond Chin? 
13 
A Excuse me? 
14 
” (Continued on next page.) 
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‘ Q Do you know the defendant Kenneth Raymond Chin? 
A On the grounds counsel stated, I refuse to 


testify under the Fifth Amendment. 
THE COURT: If direct you to answer the ques~ 
tion: “Do you know the aefendant Kenneth Raymond Chin?” 
and I direct you to answer the question: 
"Do you know the defendant Flizabeth Jane Young now 
known as Elizabeth Jane Young Chin?" 

I direct you to answer. 

TE WITKESS: T refuse to testify on the grounds 
of the Fifth Amendment anu the testimony that I heard. 

THE COURT: You understand that you have been 
granted use immunity. There isn't a choice, you 
must testify. No witness has 4 right to withhold 
information except on a proper assertion of the 
Pifth Amendment and I have found you may not assert 
the Fifth Amendment. Do you understand that? 

THE WITNESS: (No response.) 

THE COURT: I want you to answer. 

THE WITNESS: Yes. 

THE COURT: You understand that the refusal 
to answer on the direction of the Court constitutes 


a contompt of court? 


THE WITNESS: Yes. 


a 
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THE COURT: You understand that the Court 
may commit you to jail until such time as you answer 
but not longer than the length of the trial? Do 
you understand that? 

THE WITNESS: Yes, I do. 

THE COURT: Knowing all that, you refuse to 
answer? 

THE WITNESS: Yes. 

THE COURT: Would you answer any other ques~- 
tions put to you by the Government concerning the 
matters in issue? 

THE WITNESS: I don't understand. 

THE COURT: If Mr. Levin-Epstein asked you 
other questions concerning the acquisition of guns 
by the defendants or either of them, would you 
refuse to answer those questions? 

THE WITNESS: Yes, 

THE COURT: Will you ask one direct question 
as to whether he sold a particular gun. Would you 
ask a question based on the statements he gave so 
that there is no question about it. 


MR. LEVIN-EPSTEIN: Yes, your Honor. I am 


now, referring, your Honor, for the record, to the 


document which has been previously marked in the 


ee 
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THE COURT: TI want you to ask the specific 


22 rT 
‘ last trial Government's Exhibit 16 in evidence. 
questions. 
BY MR. LEVIN-FPSTEIN: | 
Q Mr, Yanagita, directing your atter.cion to the 
middle of August of 1975, did there come a time during that 
month or approximately around that month when you soid or 
delivered to Flizabeth Jane Young a Armalite AR-7, serial 


No. 89474, or an M-1 .30 caliber carbine, serial No. 5487136 


or either of those guns? 


A I refuse to testify on the ground that my 
counsel has stated. 

Q Are you refusing to answer on grounds of the 
fifth pero meron 

A That, too. 

THE COURT: You understand if your counsel 
is wrong you are in contempt of court? You understand 
that? 

THE WITNESS: Yes. 

THE COURT: I direct you to answer that 
question. 

THE WITNESS: Which question? 

THE COURT: . The last question, did you sell 


those two guns? 


ee re ere ree ce 
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THE WITNESS: I refuse to testify onthe 
grounds of what my counsel stated. 

THE COURT: You understand the refusal to 
answer on the direction of the Court may result in 
contempt of court? 

THE WITNESS: © Yes. 

THE COURT: I find that the witness Michael 
Yanagita is in contempt of court for willful refusal 
to ancwer questions properly posed by the Court. 

I direct the witness to return to the court 
at 9:15 tomorrow morning. I will give you one last 
opportunity to answer the question. If you fail 
to do it, I intend to commit you to the custody of 
the Attorney General or the Marshal for the Fastern 
District of New York. And I ask you, Mr. Levin- 
Epstein, to prepare a commitment order. 

I also direct you, Mr. Reif, to immediately 
prepare a notice of appeal. I will stay the order 
until two o'clock. You can run over to the Court 
of Appeals and argue it. And failing any extension 
of the stay, I intend that this witness be committ 
for the temn indicated unless he changes his mind 

by tomorrow morning. 


Do you understand the full implication of 
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what I said, Mr. Yanagita? 
THE WITNESS: Yes, I do. ‘ 
THE COURT: I don't say that's not the ex- 
clusive remedy; there may be others but I will leave 
that to the United States Attorney. I am declaring 
this to be a contempt of court in the presence of 
the Court. 
You may step down. 
(Witness excused.) 
THE COURT: Now, Mr. Kondo, I want the United 
States Attorney to be prepared to argue that immedi- 
ately over at the Second Circuit. 
MR, LEVIN-EPSTEIN: Steps will be taken to 
argue the voint at the Court's pleasure. 
THE COURT: I don't want any lengthy statement, 
it is a short trial. If a witness refuses after a 
grant of use immunity, I want him to taste a enete 
of jail. I want the Government to look into any 
other violations that it may draw because of the 
contempt. 
MR. LEVIN-EPSTEIN: Very well,your Honor. 


THE COURT: Swear in Mr. Kondo. 


| 
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M‘ARC CHOYEA CONDO, a witness called 
herein, was sworn by the clerk of the court and 
testified as follows: 

THE COURT: One more thing. I think it is 
only fair to tell Mr. Yanagita -- I think I saw here 
that you are a junior majoring in biology and intend 
to study inedicine. Is that true? 

MR. YANAGITA: Yes. 

THE COURT: I am not using this as an extra 
threat, I don't know how it is going to affect your 
fut: re, but that is the chance you are taking, the ~ 
chance you are taking that )~.ur lawyer is right. 

MR. YANAGITA: 1@S. 

THE COURT: Now that you understand, I know 
who is taking the chances. 

Please sit down, Mr. Condo. 

MR, LEVIN-EPSTEIN: May I proceed, your Honor? 

THE COURT: Please do. 

DIRECT EXAMINATION 


BY MR. LEVIN-EPSTEIN: 


Q Mr. Condo, do you know the defendant Elizabeth 
Jane Young, now known as& Flizabeth Jane Young Chin? 
A I decline to answer on the basis of theFifth 


Amendment. 


ee 


xo 


12, 


serial No. 
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THE COURT: First, I want you to know that I 
denied your mgtion on quashing the subpoena on the 


grounds that the defendants have a Fifth Amendment 


right to a claim of double jeopardy. That is totally 


irrelevant to you. 


< 4 


More than that, more poignantly, I denied 
your motion requesting the Government for am order 
directing the Government to affirm or deny whether 
there was any electronic surveillance. 

Do you understand that? 

IE WITNESS: Yes, I do. 

THE COURT: Now, you refuse to answer the 
guestion? 

Tf WITNESS: That's correct. 


THE COURT: What is the next question? 


Q Mr. Condo, directing your attention to August 


1975, on that day, di you purchase an AR-180 rifle, 


512590, at Coles Sporting Goods Store in Ingle- 


wood, California? 


A I decline to answer on the basis of the 


Fifth Amendment. 


THE COURT: This witness has not been given 


. wse immunity. 


MR. LEVIN-EPSTEIN: It is anticipated the 
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Government would move this Court as soon as it is 
correct andproper for ~ granting of use immunity 
under Section 6002 and 6003. 
THE COURT: You don't have that authorization 
at the present time? 


MR. LEVIN-EPSTEIN: I do have the authoriza- 


tion to make the motion. However, the papers have 
not yet been prepared, 
, 
I will make the motion orally and pursuant to 
this Court's authority based upon the section in 
Title 18 I already stated, an’ other authorities, 
I now so move this Court,having received the necessary; 


authorization from the Department of Justice. 


TH" COURT: May I see it? 
a 
MR, LEVIN-RPSTEIN: Yes, your Honor. 
I will represent this is a telecopy facsimile 
of the actual authorization authorizing us to make a 
letter which is -- 


THE COURT: On beth motions, will you please 


mark Mr. Pattison's affidavit as an exhibit -- 


for identification. 
THE COURT: May I have the section? 


MR. LEVIN-EPSTEIN: 6002 and 6003. 


THE CLERK: So marked as Government Exhibit 
2 
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THE COURT: May I see it? I want to make 
certain an or&l order can be entered. I want to 
make sure it doesn't forbid it. I have never made 
an oral order but I see no prohibition against it. 

Based on the authorization dated June 18, 
1976, giving the United States Attorney authority 
to apply to this Court for an order requiring Marc 
Condo to give testimony anda provide other informa- 
tion in the matter of United States against Chin and 
Young, I so order. 

And you understand that I just granted you use 
immunity, which means that no testimony »r informa- 
tion compelled under this order may be used against 


you in any criminal case except the prosecution for 


perjury, giving a false statement, or otherwise 
failing to comply with the order. 

And in fact, what it means is that your claim 
of a right against self-incrimination is no longer a 
bar to compelling testimony. 

Do you understand that, Mr. Condo? 

THE WITNESS: Yes, 

THE COURT: Do you understand what I am saying? 

THE WITNESS: Yes. You are telling me if I 


answer I won't be prosecuted for anything. 


XXX 
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THE COURT: I am saying that the order I just 
made orally thkes from you the right to assert the 
Fifth Asnendment as a ground for refusing to answer 
because what it does is it says that anything that 
you say in response to any questions in this trial 
may not he used against you directly or indirectly. 
Any testimony that is obtained by reason of the 
testimony you give. That's what we mean by use 
immunity. 
MR. REIF: Your Honor, could I see the author- 
ization? Would that be possible? 
THE COURT: Mark it. 
. THE CLERK: I will mark it as a government 
exhibit? 
THE COURT: Yes. 
THE CLERK: So marked as Government's Exhibit 
21. 


(So marked.) 


(Continued on next page.) 
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THE COURT: I'm sorry. I have a judges‘ 
meeting at five o'clock and it's just five. 

Pose the questions, Mr. Levin-Epstein, so I 
May advise the witness as to just what is in store 
for him if he fails to answer. 

MR. REIF: For the record, we would object 
to your Honor's entry of the order now. 

We feel it should be no papers but we 
also feel that -- I believe -- the statute sets 
forth who are the appropriate persons who can author- 
ize an application to the Court and I do not believe 
an acting assistant attorney general is one of those 
persons. 

: So, I would object to the Government's appli- 
cation for the order and to the order on that ground. 

I would also like to incorporate with respect 
to Mr. Condo, the record of the underlying criminal 
trial and the papers subnitted on behalf of Mr. 
Yanagita with respect to the incrimination under the 
laws of the foreign country. 

I would simply incorporate that submission 
to your Honor here. 


THE COURT: Objection overruled. 


Please put the questions, Mr. Levin-Epstein. 
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EXAMINATION BY MR. LEVIN-EPSTEIN: 
4 
Q Mr. Condo, do you know the defendant Elizabeth 


Jane Young Chin, formerly known as Elizabeth Jane Young? 


A I decline to answer on the ground asserted by 
| 


my attorney. 


THE COURT: 


You mean the answer would tend 


to incriminate you? 


MR. LEVIN-EPSTEIN: 


or Fifth Amendment 


MR. REIF: The Fifth Amendment privilege 
against self-incrimination and the objection we made 
with respect to the adequacy of the Government's 
response on the statutory question on the subject 


of electronic surveillance and the objection I stated | 


a moment ago. 


THE COURT: 


: answer. You are directed to answer the question as 


to whether you know the defendant Kenneth Raymond Chin 


or what? 


- a 


“Ir. Condo, you are directed to 


Will you answer that question? 


THE WITNESS: 


of the grounds laid before the Court by my attorney. 


THE COURT: 


to answer at the Court's direction may amount to a 


contempt of court? 


I decline to answer on 


You understand that the refusal 


Is that under the Fourth 


the basis 
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THE WITNESS: Yes. 

THE COURT: And that you may go to prison 
for it? 

THE WITNESS: (Indicating affirmatively.) 

THE COURT: Answer orally. 

THE WITNESS: Yes. 

TIE COURT: Do you know the defendant Elizabeth 
Jane Young now known as Elizabeth Jane Young Chin? 

THE WITNESS: I refuse to answer. 

THE COURT: You understand that your refusal 
to answer the Court's question and obey the Court's 
direction amounts to a contempt of court? 

THE WITNESS: Yes. 

‘HE COURT: And the Court could commit you 
to jail for contempt of court; you understand that? 

THE WITNESS: Yes, I do. 

THE COURT: Ask one specific question that 
involves this case, Mr. Levin-Epstein. 

MR. LEVIN-EPSTEIN: Yes. 

LEVIN-EPSTEIN: 
Q Directing your attention to August 12, 1975, 
Mr. Condo, did you purchase from the Coles Sporting Goods 


Store in Inglewood, California, serial No. $-12590 an 


Armalite-180? 


amr er en ee ee ee re 
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BR I decline to answer on the grounds ~et forth 


‘ 
by my attorney. 


. 
THE COURT: I direct you te answer that ques- 


tion. And do you understand a refusal to answer 
amounts to a contempt of court? 

THE WITNESS: I decline to answer. 

THE COURT: I find that the defendant has 
willfully refused to obey the directions of the 
Court and he is in contempt of court. 


You are directed to return here tomorrow at 


9:15 and at that time I will give you a last chance 
to puree yourself of the contempt and change your 
mind. Think about it. 
. _ If you refuse to answer I intend to commit you 
to the Metropolitan Correctional Center or to the 
custody of theAttorney Generai of the United States 
until such time as you answer but no longer than 
six months or the duration of the trial of this 
case and you can purge yourself at any time before 
that time by answering. 

Now, here, as in the Yanagita case, I expect 
counsel to prepare a motion to stay the execution 
of the commitment. 


If this witness persists I intend to comnit 
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him immediately and stay execution until two o'clock. 
That should give the lawyers two or three hours to 
get over to the Court of Appeals and argue the 
motions and I expect the United States Attorney to 
be ready to argue it. 

MR. PATTISON: We shall be ready. 

THE COURT: You may step down. 

9:15 tomorrow morning. 

MR. LEIBOWITZ: Will the trial proceed? 

THE COURT: The trial will proceed at ten 
o'clock, yes. 

MR, LEIBOWITZ: May I ask if the Court intends 
to proceed on Friday? I heard that may be a moticn 
day. 

THE COURT: No, this Friday is not a motion 
day July 2nd is a motion day. 

THE CLERK: Requested inquiry on voir dire 
examinations by the defendant Kenneth Raymond Chin 
marked as Defendants' Exni.bit G for identification. 

(So marked.) 


(Trial adjourned to June 22, 1965 at 10 A.M.) 
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(The following occurred in the absence of the 
jury.) 
THE CLERK: Michael Yanagita and Mark Kondo, 
come forward, please. 
MR. REIF: Good morning, your Honor. Mr. Kondo 
hasn't arrived yet. 
THE COURT: Mr. Yanagita, will you please take 
the witness stand. 
KBRICHAZSL YANAGITA~, having been previously duly 


sworn, resumed the witness stand and testified as 


follows: 


THE COURT: Let the record show it is now 9:30. 
I previously advised you that I would give you the 
opportunity to purge yourself of contempt. 

If the same questions were asked of you would 


you answer them? 


TUE WITNESS: No, I wouldn't. 


THE COURT: I direct you to answer -- conven- 
iently the defendants have come to court early this 
morning -- Do you know the defendant, Elizabeth Jane 
Young Chin? 

THE WITNESS: I refuse to answer on the grounds 
that my Counsel has stated yesterday. 


THE COURT: And do you know the defendant Kenneth 
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THE WITNESS: I refused to answer on the grounds 
that my Counsel has stated yestercay. 
THE COURT: ‘You understand that the Court is 


directing you to answer and that a refusal to answer 


THE WITNESS: ‘Yes, sir. 

THE COURT: The Court directs you to anftwer. 
You still refuse to }-nswer? 

THE WITNESS: | Yes. 

THE COURT: I find the defendant in contempt of 
Court and I direct he be committed to the Metropolitan 


Correctional Institution for a period of one month or 


is a contempt of Court? 


to the time of verdict in this case on trial, ere 
event is first. 

t am ready to sign a commitment order. 

I will stay execution of the commitment until | 
2 o'clock to give the contemnor the opportunity to | 
apply for further st ° or review of the matter in issue) 
by the Second Circu:*% Court of Appeals. 

Do you have ‘ commitment order? 

WR. LEVIN-EPSTEIN: The commitment order I | 
prepared last night was in reference to the six months 
your Honor mentioned. It is being typed now. 


THE COURT: There's no problem with that. I can 


change that. I can change the six to a one. 


Se 


order. 

MR. REIF: We were up quite late last night 
attempting to prepare the papers. They are still not 
quite complete. 

We intend to file a notice of appeal immediatel 
and proceed as quickly as we can with the completion 


| 
| 
of the papers. 
It would help considerably £ we might have at 


least until 4 o'clock. 


THE COURT: Ne, I won't do he 
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vou remain in court until I sign the commitment 


™ I suspect everything you tell me, Mr. Reif, 
. because of the manner in which you brought this on, 
" and I think it is another ploy, so it will go over to 
” the next stage. 
" You can have as much time as you want, but you 
at, get to the Court of Appeals before 2. 
” MR. REIF: It's a question of the Court having 
at the opportunity to read the papers =~ 
ss THE COURT: You tell me what problems you have 
- ingetting them to the Court of Appeals and how late 
= you get them to the Court of Appeals. 

P ” "ou had no trouble getting your affidavit and 
24 


motion ready dated January 21 and filed before me by 


ten o'clock yesterday -- 


= ~ ~ ~ ee 


25 
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MR. LEVIN-EPSTEIN: Does your Honor mean June 21; 

THE COURT: Yes. Did I say January? 

The order came in all ready with the affidavit 
at ten o'clock on June 2l. 


MR. REIF: That's true, ‘but that was on the basis 


of work done over the weekend and didn't require reading 


| 
of a substantial amount of papers to Cami liarize your | 
jonor with the record. | 

THE COURT: Two o'clock. I won't stay it beyond 
then. 

I expect the Court of Appeals will be able to 
view it immediately. If they want to extend it, let 
them extend it. 

} LEVIN-EPSTnIN: Arrangements have heen made 
in my office to have anattorney available to argue this 
matter on bheha’f of the Government. 

THE COURT: ‘You may need your papers to make a 
record there. 

MR. LEVIN-EPSTEIN: Copies of the papers have 
been provided the attorneys and will be going over to 
the Court of Appeals. 

THE COURT: Make sure you have the oral order as 
to use immunity. 


MR. LEVIN-EPSTRIN: The transcript has been 


4 


xeroxed, those pages of it, and if it please the Court, 
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I will call the steno unit and see where the commitment 
order is, 

THE COURT: Can you account for the failure of 
Mr. Kondo to be here? 

MR. REIF: I assume he is on his way. 

THE COURT: Do you know where he is living in 
the meantime? 

MR. REIF: I don't have the exact address and 
he informed me there is no phone where he is staying. 

MR. LEVIN-EPSTEIN: Your Honor, the Government 
will take under auvisement the possibility of requestin 
that a bench warrant issue for Mr. Kondo's arrest 
should he not appear soon, 


THE COURT: He is twenty minutes late. We'll 


MR. LEVIw-EPSTEIN: I'm sorry. I didn't hear 
what your Honor said. 
THE COURT: I said we'll wait. Ue is twenty 


minutes late, 


I will still take it if he gets here by ten 


minutes co ten, 
(Recess taken.) 
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(After recess.) 


(The following occurred in the absence of the 


jury.) 


Jane ‘Young 


MR. 


heard. 
MR. 


absence of 


three minutes of ten. 


THE 


COURT: Both sides ready? 


LEVIN-EPSTEIN: Ready for the Government. 


PIEL: Ready for the defendant Elizabeth 
Chin. | 
LIEBOWITZ: Ready, your lionor. | 
LEVIN-EPETEIN: I have one or two preliminary 


| 


PIEL: I do, too, your Honor, if I may be 


LEVIN-EPSTEIN: May the record indicate the 


Mr. Kondo from the court room, It is now 


COURT: All right. We will wait before I 


issue a bench warrant. 


MR. 


Governnent 


LEVIN-EPSTEIN: Yesterday, your Uonor, the 


requested of Ms. Piel that she look through 


her files to see if she has possession of the address 


book. 


MC. 


PIEL: I have looked through my files and I 


do indeed have it. 


I will turn it over to Mr. Levin-Epstein, but 


I'd like five or ten minutes to look through it. 
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which would seem more roliable than copies. 
THE CLERK: Original statement marked Government 


Exh>bit 27 in evidence. 


MR. LEVIN-EPSTEIN: If it please the Court, ae | 


| 
offer it again in the presence of the jury. | 


THE COURT: Yes. 


Like they used to say on the program, Let's find 


| 
| 


MR. LEVIN-EPSTEIN: For the purposes of clarificz+ 


THR COURT: Note Mr. Condo's presenca here. 


I understand he overslept and the Government wanted to) 


. - T P . ¢ 4" 2 
iseve a warrant for vour arrest and I delayed it until 


You're apparently aware that Mr. Reif 
Court of Appeals attempting to overturn the 
mant order and Mr. Reif told you that I did 
commitment order , did he not? lle told you that? 
MR. CONDO: Right. 


\ 


MR. LEVIN-EPSTCIN: Based on Mr. Condo's apnearance 


\ 
here at 12:15 I ask that the bench warrant be vacated. 


\ 
THE COURT: I never issued it. \ 


MR. LEVIN-EPSTPIN: You issued it and stayed its 


execution. 


THE COURT: No, I did not. If signed the comnit- 


\Q 


- Se 


24 
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ment order on the contempt. _ bin Sat 
MR. LEVIN-EPSTEIN: My mistake. 
THE COURT: ‘the exocution is stayed until 2 o'clodk 
Mr. Condo, so you are walcome to stay here or you are 
@irected to return at 2 o'clock just in case it's not 
overturned and at 2 o'clock you will be committed to 
the custody of the Attorney General provided the Court 
of Appeals has not extanded the stay or overturned the 


& 
order. % 


MR, LEVIN-EPSTEIN: I ask for his exclusion on 


the eventual possibility that he'll be a witness in | 
this case, -- at this time, in other words. 

THE COURT: Where should he go? His lawyers' in 
the Court of Appeals and the witness room is full cof 
Government witnesses. I'11 allow him to stay in the 


court room. 

MR. LEVIN-EPSTEIN: Very well. 

For clarity, may the typed version be marked 
Government Exhibit 16 for identification? 


; 


“ar COURL: All right. Mark the original -- 


MR. LEVIN-EPSTEIN: The original is marked 27 
in evidence. Iask that the typed version be marked 
14 for identification. 


TIE COURT: All right. 


Tm CLERM: Marked 16 for identification. 


or 


24 


25 
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of this evidence, your lionor, of course. | 

THE COURT: Sat the jury. 

Are you ready to proceed with testimony? 

MR. LEVIN-EPSTEIN: A moment, your JIlonor. 

For the record, your Honor, I am informed by 
Mr. Schall that our office was served with certain 
papers which he tells me were notices of an appeal 
being taken before the Second Circuit. 

It's now about three minutes of 2:00 and I have 
heard no result of that decision one way or the other. 

THE COURT: Proceed with the case, please. 

Do you have a witness? 

MR. LEVIN-EPSTZIN: Yes, I believe so. 

(Jury entered iury box.) 


(Continued next page.) 
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THE COURT: We will take a short recess. I 
will call the jury back in a few minutes. 

(T he jury left the courtroom.) 

THE COURT: Before I take you, Mr. Bergman, 

I would like all requests to charge be submitted to 
me before the end of the day tomorrow. 

MR. LEVIN-EPSTEIN: No problem, your Honor. 

THE COURT: I intend to charge obtaining a 
permit issued by the City of New Yor« under the-- 
what is it called? 

MR. LEVIN-EPSTUIN: Firearms Control Board. 

THE COURT: -- is not a defense to a federal 
charge of transporting guns in the State of New York. 

“All right. 

MR. BERGMAN: Your Honor, I spoke to Mr. Edward 
Guidero, a senior'clerk, regarding the motion of 
Condo and Yanagita. The Court has taken no action 
on the motion. 

THE COURT: Has it been submitted? 

MR. BERGMAN: Yes. I might add it was filed 
sometime after we had received our copy, which wes 
12:40 today. 


THE COURT: What time? 


MR. BERGMAN: 12:40 today. I should say that 


24 
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the Court of Appeals was under the misapprehension 


that your order of contempt, because I suppose it 

, was entered for the first time this morning, was first 
‘ made known to the witnesses that it would be made -- 
so that I suppose under the impression that the two 
o'clock -~ the stay until two o'clock was not alto- 
gether wide enough. 

THE COURT: What? 

MR. BERGMAN: Not wide enough. Didn't give 


them enough latitude to seek relief. 


I advised the clerk of the court we will sub- 


mit a partial response by 4:30 this afternoon to 


| include the transcript of yesterday's proceeding. 


THE COURT: I asked the Government to submit 


the transcript with the papers. 


MR. BERGMAN: 


a 


Be that as it may, there will 


4 


be submitted a full response by the Government by 


tomorrow afternoon. But I know 


of no order by the 


Court at this point. The motion is still pending. 


THE 


COURT: Wir is on the panel? 


MR. BERGIHAN: There is no panel as far as I know. 


There is only one judge sittin. in the court these 


days. The court is in recess -- that is the Court 


o@¢ Appeals. 


I believe that Judge Mansfield will be 


That's where the 


entertaining any applications. 
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matter stands right now. I advised the clerk to anti- 
cipate a partial response by 4:30 this efternoon and 


a fuller response by one o'clock. 


As far as I know, no action has been taken, 


pending our response, I supose. 


THE COURT: We will take a short recess. 


(A recess was taken at this time.) 


(Continued on next page.) 
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THE Court: Is Mr. Bergman here? - 

Mr. Condo and Mr. Yanagita, come forward. 

I called Judge Mansfield and Judge Mansfield 
is a Circuit Judge who is passing on this. 
Unfortunately he wasn't available. I told the 
Clerk that I was ready to send you to jail but I 
wanted to make certain in the press of business 
Judge Mansfield was aware there was 4a motion 
to stay my order, and it just sce happens, as I 
previously indicated that both the Circuit Judges 
in our court are involved in the pl2in for prompt 
disposition of speedy trials and he was just over- 
whelmed. But the one thing that the C lerk indicated 


his law clerk indicated, was that he was aware that 


my stay expired at 2:00 o'clock. But I advised the 


Clerk to advise Judge Mansficld ¥ will extend my 
stay until 11:09 o'clock tomorrow morning to make . 
certain that he has had a close look at the issues 
and then at 11:00 o'clock if he hadn't extended 
the stay then be prepared to go to jail. 

Do you understand? Don't oversleep tomorrow. 
You better give us your address and telephone 
number. 

MR. CONDO: I don't have a telephone number. 


I don't know the address offhand. 


23 
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THE COURT: How do you get home? 


MR. CONDO: I know the building. 142nd Street 


and Broadway. 


f 7 


THE COURT: In New York? 

MR. CONDO: Yes, Manhattan. 

THE COURT: Who do you live with? What is the 
name of the party in the building? 

MR. CONDO: Tien Lau. 

THE COURT: Which side of the street is it 
on? Do you know north and south and east and west? 

MR. CONDO: Northeast corner. 

THE COURT: On the corner? Northeast corner? 

MR. CONDO: Yes. 

THE COURT: I expect you here at 10:00 o'clock 
tomorrow morning. 

You are directed to be here. 

And you too, Mr. Yanagita. Unless there is 
a further order from the Court of Appeals, be preparc¢ 
to surrender to che Marshal. 

MR. CONDO: Huw long is the sentence for? 

THE COURT: For one month unless the trial is 
over sooner and then it is until the verdict. That 
is all this contempt is for. If don't know whether 


any further proceeding will be taken by the Government. 


I will leave that to the Government. That would be 


something else. 

MR. LEVIN-EPSTEIN: As to the Court's last 
remark, I have conferred with Mr. Pattison and 
it's being discussed right now and contemplated 
right now that upon the expiration of the court 
sentence or upon the reaching of a verdict in this 
matter cn trial, whichever is first, the Government 
‘s considering seeking to find that information 
against Mr. Yanac‘ta and Mr. Condo citing them with 
criminal contempt and charging them formally under 
the section of law appropriate. 

THE COURT: That is a possibility. As far as 
any sentence here is concerned, there will probably 
be a short sentence. But, i want you to know that that 
might not be all. 

I want that clearly understood so there is no 
complaint later. 

You always have a chance to purge wianuatiiais | 
at anytime up until the time the jury renders its | 
vercict because up until then your testimony can be 
given. 

I don't want to say anymore since you don't 
have your lawyer here. I just want you to know I am 


extending your stay untii 11:00 o'clock tomorrow. 


I regard sending anybody to jail as a very serious 


A 220 
matter even for a day or a minute. 
I don't want to do it unless I have one other 


judge look at it, because there are sone interesting 


questions of law. 


If Judge Mansfield does not extend the stay 


by 11:00 o'clock tomorrow morning then yor''ve got to 
be prepared. Until that time, if you come in tomorroy 
and say, I am ready to testify, the contempt will be 
vacated. 

MR. CONDO: You want us to remain here for 
the duration of the day? 

THE COURT: No. Make sure you come back 
at 16:00 o'clock tomorrow. 

MR. CONDO: Ckay. 

MR. YANAGITA: Okay. 

MR. LEVIN-EPSTZIN: The Government is ready 
to go forward, your Honor. 

THE COURT: I might say, because of what 
Hr. Bergman said, Mr. Bergman indicated maybe 
Judge Mansfield wasn't aware that the proceeding 
took place yesterday -~ but the Clerk indicated 
that because of the rsh there was some confusion 
and they couldn't grasp immediately. They under- 
stood that the contcmpt was determined yesterday 


and he thovght that Judge Mansfield was aware 


> 
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that the order, my stay, would expire 2:00 dclock. 

MR. PATTISON: Mr. Schall is working on the 
case also. Between the two of them, I am sure 
they will be able to get in touch with the Clerk 
over there. 

THE COURT: I think you ought to make sure 
that Judge Mansfield has a transcript of the 
proceeding yesterday. 

MR. PATTISON: That will be over there by 
10:00 o'clock today. 

THE COURT: Fir 

MR. PATTISON: We have messengers going over 
with then. 

Til COURT: Fine. 


(Continucd on next page) 
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av/tk i} 922 (The following occurred in the absence of the 
laml . jury.) 

. VR. LIEBOWITZ: May we have use of the wicness 

: room at this time? 

. THE COURT: Surely. Isn't it open? 

; . MR, LIEBOWITZ: I'm not sure. 

, THE COURT: All witnesees in the case on trial 

. please retire to the witness room. 

. ‘R. LEVIN-EPSTEIN: The Government has one more 

10 witness to call. 

4 i THE COURT: I'd@ like to t 1k about the statement, 

2 MR. LEVIN-EPSTCIN: Very well. 

os MS. PIEL: I didn't hear you. 

is THE COUNT: The statoment -- Yanagita's state- 

15 ment. I have come to the conclusion that the consti- | 

16 tutional right against the right of confrontation is 

"7 violated and it violates Bruton. 

18 I have done all the reading that is available. 

19 I tried desperately to bring it in against the 

20 deferdant Young because I recognized that the Govern- 

21 ment has no right of appeal on these evidentiary 
matters and where there is a real question I favor 
introducing it. 

24 I think there is little question that it is not 

25 


admissible. 
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. The annotations refer to the problem of Bruton. 
. Judg2 Weinstein's treatise refers to it. He was ter- 
. ribly disturbed by it and I might say, for your edifi- 
4 , , ‘ 

cation, Mr. Levin-Epstein, that I'm not bound by Judge 
5 P , a ‘ , 

Weinstein's opinion, he was deeply involved in the form 
6 : _— 

ulation of the rule and originally tie rule itself had 
7 ‘ , , 

the S8ruton problem incorporated in it and the Congress 
. eliminated it and the suspicion is that what the 
. Congress was trying to do, if at all possible, by the 
sa decision from the draft, was to overrule Bruton and 
e somehow, compromise the confrontation clause and I don'k 
12 , , 

think it's going to work, 
al MR. LEVIN-EPSTEIN: The Government has recognize 
" s that there is an issue. It wasn't a closed question as| 
a to the right of confrontation. 
16 Of course, the matter is discretionary -- 
a THE COURT: It's discretionary that I find all 
18 

the elements present. 
19 MR, LEVIN-EPETEIN: I m talking about the evalu- 
2" , 

ation as to the right of confrontation. 
a1 THE COURT: I have the right or authority to 
33 predict what the law will be and based on what that is 

~ 23 


-- if that's what you mean by evaluation -- I make my 


determination. 


I find all the elements that make for reliabili 
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present here. 

There is no question in my mind that Mr. Yana~ 
gita gave as little as he could in that statement, 
enough to incriminate himself in my opinion. The 
statement in my opinion is reliable. 

The probative value far outweighs any risk of 
jeopardy or prejudice, rather, to the defendant, and 
with alt that I find that it violates the constitutional 

| 
right of confrontation. 

YR. LEVIN-EPSTEIN: I'in sure you considered 
this in light of your remark -- Of course, the right 
to confrontation, so-called, and the Sixth Amendment 
right to confront one's accuser and cross-examine 
ther is not available in classic hearsay situations 
as the’ Court pointed out yesterday. 

The Government would argue, of course, and has 
that this situation is different in no way from any 
other hearsay situation. 

Of course, had we had someone who had given @ 
dying declaration, as Mr. Liebowitz pointed out, he 
clearly couldn't have examined the declarant in a 
hearsay situation of that sort and yet there would be 
no claim of Sixth Amendment lack of right to confron- 
tation. 


THE COURT: That is firmly incorporated in our 
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You can take a more routine hearsay document as 
made in the regular course of business -- 

MR. LEVIN-EPSTEIN: We'll accept that analogy. 
It's the same thing. 

THE COURT: I say, as to hearsay. That's already 
overcome as to constitutional challenge. 

In my humble opinion these statements may directly 
acci'se the defendant of the crime charged and will not 
subject the witness to cross-examination. 


I thought you were going to make a more interest+ 


ing argument -- 


MR. LEVIN-EPSTEIN: Which one is that? 


THE COURT: make it for you and then deny 


it because I have considered it. 

That is, that this testimony or this statement 
was incorpcecrated as part of the record and that the 
defendant Young waived the right to cross-examine by 


entering into the stipulation. i said that yesterday. 


MR. LEVIN-RPSTCIN: In anticipation of your 


announced denial, I will not push that argument tro 


strongly. 
THE COURT: I believe there is a good case to be 
made for it, and if that was all that was involved I 


would do it because that's fairly arguable on the cons- 
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titutional issue. a ae ES 

The trouble is, there is en aiding and abetting 
charge here. 

MR, LEVIN-EPSTEIN: You have anticipated my 
remarks. 

THE COURT: And there, the defendant Chin did 
not have a constitutional right. | 

So, I think that's it. 

With Mr. Yanagita in court -- my ruling; =z think | 
since he is here and still has the right to purge him- 
self, I might say that makes his contempt so much more 
severe and he should realize that as he can take his 
own risk as he sees it. 

MR. LUVIN-EPSTET In light of that would the 
Court. consider modifying its sentence as to Mr. Yana- 
gita's contempt? 

THE COUnr: No, if the United States Attorney 
files an information and if he is convicted of criminal 
contempt his failure and -ofusal in the light of this 
ruling will be taken into consideration in that sense. 

MR, LUVIN-EPSTFIN: f= cecwenskt: ke ti:e Court 
clearly and to Mr. Yanagita that tne Government has 
every intention, upon the earliest opportunity, to file 
criminal contempt charges. 


THE COURT: That is only the © :ercive force of 


_ _ 
— oO 
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the contempt and just the full realization of what his 


action means and from there on he can take it. 

Now, do you want to Say something further? I 
won't change my mind but say it for the record. 

MR, LEVIN-EPSTEIN: I would argue the possibility 
of the Court's considering 803 (hb) (5) as a basis for 
the use of the statement in that although the Court 
indicated yesterday that on a formal basis Counsel for 
the opposition had not been given notice of the inten- 
tion to use the statement it might well be argued -- 

THE COURT: ‘ame ruling, same problem. 

MR, LEVIN-EPSTEIN: I am merely pointing out to 
the Court various alternatives. 

THE COURT: No, I think the place it could have 
come in-was 804 (b) (3)if at all or possibly, prior 
testimony, 804 (b) (2), I think it was. 

Are we ready now? 

MR. LEVIN-EPSTEIN: The Government is ready to 
proceed with another witness. 

In light of the Court's ruling -- 

THE COURT: The exhibit is stricken. 

MR. LEVIN-EPETRIN: It's marked in evidence. 

THE COURT: I'll strike it but it always remains 
for identification, 

MR. LEVIN-EPSTEIN: 27 for identification. 
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1 MR. LEVIN-EPSTEIN: That was July 29. 
2 A 228 THE COURT: 3 and 4? 
3 MR. LEVIN-EPSTEIN: That was the weapon 
4 purchased by Mr. Condo on August 12, I believe it is. 
5 THE COURT: And where did Condo purchase it? 
6 MR. LEVIN-EPSTEIN: Cole's sporting goods. 
7 THE COURT: Oh, I see. 
8 Count 5 and 6? 
9 MR. LEVIN-EPSTEIN: Count 5 and 6 relate to 
10 the AR-7 purchased from Mr. Yanagita in mid-August 
11 | of 1975. 
12 THE COURT: And Counts 7 and 8? 
13 MR. LEVIN-EPSTEIN: Counts 7 and 8 relete to 
14 the M-1 purchased from Mr. Yanagita in August of 
15 1975 -- July or August ~~ I'm not sure of the date, 


your Honor. I can be more specific if the Court 
wishes. 
THE COUPT: Go ahead, Mr. Leibowitz. 


MR. LEIBOWITZ: Addressing myself to -- I will 


20 take the counts in order, your Honor. 

21 Count i -- 

22 TE COURT: Incidentally, before you make your 
23 motions, I notice Mr. Condo, again, is not present. 


MR. LEVIN-EPSTEIN: That's correct, your 


Honor. 
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COURT: He is probably a late riser, 
LEVIN-EPSTEIN: I wo.’dn't venture a guess. 
=» COURT: Go ahead. 

MR. LEIBOWITZ: Count 1, the AR-180 allegedly 
purchased at Cole's Sporting Goods on the 29th of 
July, there is no evidence that Kenneth Chin was 
present. 

In fact, I believe the witness from Cole's 
Sporting Goods stated that he believed Mr. Chin was 
not present. There is no other connecting evidence 
with Mr. thin and that is for the purpose cf Count 2 
wherein he is charged with receiving that weapon. 

Likewise, under Count 3, there is no evidence 
whatsoever that Mr. Chin was in California any more 
on August 12 than he was on July 29 -- 

THE COURT: You don't think that possession 
of the gun itself or some possession you may 
reasonably infer that he helped procure its 
possession 

MR. LEIBOWITZ: Not at all. 

COURT: Well, I think that's enough. 

MR. LEIBOWITZ: It that were enough, your 

Honor, then any member of a household would be guilty 


under that concept of law and I think the law is 


a 


eel 


= 
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seen any copy of any transcript. May'I have it? 


TIE COURT: I have photocopies in my chambers. 
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Let the record show that both transcripts-are 
being turned over to Ms. Piel. If you lose them 
or alter chem 4a any way, you have tuo pay for another 
copy and it goes at about site ani a half dollars a 
page, as I recall it. 

MS. PIEL: I will do my very best to take 
care of it, your Honor, and thank you. 

(Pause) 

THE COURT: Michael Yanagita? 

(Michael Yanaqita approached the bench.) 

“HE COURT: The Marshals are directed to 


take Mr. Yanagita into custody pursuant to the orcer 


of this Court Gated yesterday. 
I don't have a copy of the order. 
Do you, Mr. Levin-Epstein? 

Y MR. .LEVIN-EPSTEIN: I will check. 

May the record reflect that the time is 11:49. 
THE COURT: Yes, and Mr. Kondo has not yet 

arrived. 

Me. Schall got the originals to take over to 


the <ourt of Appeals. 


MR. LI. IN-EPSTEIN: I believe that Mr. Schall 


ast more than that. I will get the pspers and 


produce them for the Marshals. 


THE COURT: When can you get this man to MCC? 


THE MARSHAL: It could be in half an hour. 


(Continued on next page.) 
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THE COURT: I am not asking that it be done 
speedily. 

The problem is that we have another contemnor, 
Mr Kondo, who has not shewn up today which amounts t 
a seconi contempt -- really, a third. 

MR. LEVIN-EPSTEIN: I would ask that a bench 
warrant issue for Mr. Kondo. 

THE COURT: Yes. ‘The problem is finding the 
house which is supposed to be located on the northwest 
corner -- 

MR. LEVIN-EFSTLIN: The Government.always has 
that problem with a fugitive. 

MS. PIEL: May I have that volume anti? I have 
volume two of the transcript. 

..THE COURT: Yes. 


THE CLERK: Yes, Ms. Piel. I'11 bring it in. 


(Court adjourned to June 24, 1976.) 
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(Afternoon Session) 

2 (The following occurred in the absence of the 

‘ ‘ 
3 jury.) , | 
4 MR. LEVIN-EPSTEIN: If I might interrupt the ° 
5 ' 


court's consideration as to requests to charge for a 
| 


6 moment -- I know you indicated yesterday you wanted 

7 the matter taken care of expeditiously -- I am speakin 
8 of the criminal informations as to the two witnesses 

9 gxanted immunity. 

10 I am handing up to the court a proposed informa- 
11 tion to be filed, signed by David S. Trager, in which 
12 Mark Choyel Condo is named in a charge violating 18 

13 USC Saction 401 (3) for criminal contenpt. 

i I ask, that information be ordered and filed 

15 and stenieasinil ib this court as a related case. 

16 THE COURT: Do you have the other one too? 

17 MR. LEVIN-EPSTEIN: Yes. 

18 THE COURT: All right. 

19 - MR, LEVIN-EPSTEIN: Also, Your Honor, may the’ 


record reflect that I am handing up to the court a 


proposed information in the name of U.S. against 
Michael Kszuo Yesegite alleging the same violation. 
THE COURT: Let them both be filed. 
I think they should be advised and writted in 


some time tomorrow to plead. 


eS ee 
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MR. LEVIN-'" TrIN: I hand to the court an 


original and three copies of a proposed order to show 
cause as well as a supporting affidavit signed by my- 
self on behalf of the United States attorney indicatin 


a description of the charges contained in the related 


information; a tima and place for initial hearing on 
the matter and applicaticn that notice be given to 
both Michael Yanagita and Mark Kondo. 

I hand that up to the court now. 


THE COURT: Hov; much time must you give him? 


MR. LEVIN-EPSTELN: It mersly says a reasonable 


amount of time to prepare a defense. 

In light of the circumstances of the case and 
the court's and counsel's familiarity and the fact 
that one lawyer represents both, it is the opinion o 
the Government that the amount of time iaid out and 


suggested is a reasonable amount of time. 


The court will note that the matter is suggested 


to be set down for July lst, 9:30 in the morning or 
soon thereafter as counsel may be heard. 

If the court please, I will ask the court to 
direct a deputy marshal of our Eastern District 


Marshal Service to cause these papers to be served 


“in the ‘appropriate manner at the Metropolitan Correc- 


tional Facility. 


f 


as 
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THE COURT: I assume they have to come in for 
pleadings. 

MR. LEVIN-SPOTE Is Under Rule 42 of the Federal 
Rules of Criminal Procedure there are two ways in 
which a defendant may be notified of the outstanding 
charges against him; one, by order of arrest and the 
other, by way of order to show cause. 

Inasmuch as bcth defendants are in custody pur- 
suant to this court's prior determination that they werp 
in civil contempt, the Government seas no reason to 
order their arrest . They are already in custody. 

So, we elected to pursue it by way of order to 
show cause. 

THE COURT: I have little faith in Mr. Kondo. 

Do you know where he lives in California? 

MR. LEVIN-EPSTEIN: I have an address Your Honor 
for him. 

In light of the -- 

THE COURT: Before he is discharged in this 
matter I want him brought here to make sure that we 
have his California address and know just where to get 
him so if he doesn't show we can coms get hin. 

MR. LEVIN-EPSTEIN: This is going to be served, 


I am informed by our Marshal Service, by the Court's 


direction. 
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Deputy United States Marshal oh, yes. 


THE COURT: Will you call Mr. Reif to tell hin 

its returnable so there is no question about it. 
: 

MR. LEVIN-EPSTEIN: I will. 

If the court so directs, should this trial end 
prior to July i.'‘, 9:30 in the forenoon, this Court 
can direct that eith»- or hoth defenderits be brought 
before this court for the puupose of application for 
bait and the Government will then make recommendations 
as to bail pending this hearing and the criminal con- 
tempt chargas. 

THE COURT: I cartainly don't want them dis- 
charged. 

Yes, I would like to fix bail in this case. Mr. 
Kondo hasn't shown himself to be the most reliable 
defendant who has appeared before me. 

MR. LEVIN-EPSTEIN: To that and would it be 
the Court's desi~e for the Government to request they 
be produced in court on the day of the verdict or as 
soon thereafter as possible? 

THE COURT: I think they should be produced to- 
morrow some time in the afternoon. I wiil be free in 


the afternoon to deal with it and I would ask you to 


tell Mr. Reif. 


MR. LEVIN-EPSTCIN: 


23 
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THE COURT: I suggest they be brought in at 
2 o'clock and tell Mr. Reif to be here. 

MR. LEVIN-EPSTE iN? Very well, Your Ilonor. 

THE COURT: In reading Jones I notice a pertinen 
observation by Judga Feinbersg that apparently is some- 
thing like the claiin that Ms. Piel makes: 

Similarly, the claim that this section did not, 
and could not, apply to Appellant because he had always 
been a law-abiding citizen is close to f‘ejvilous. It 
is true that the Omnibus Crime Control and Safe 
StreatsAct of 1968, of which Section 922(a) (3) is a 
part, contains a Congressional declaration = purpose 
not to place undue Feder’. restrictions on law-abiding | 
citizens with respect to rious lawful uses of fire 
arms -- and the stxtute is cited again ~- however, the 
Act carries out thet legislative purpose principally 
by permitting intca-state sale of fire arms subject 
only to certain limited exceptions for specified 
categories of buyers and weapons, and by permitting 
interstate shipment of fire arms between licensed 
dealers, importers and manufacturers. 

The Gecision does discuss residence, yes. 

It just notes there were no objections to the charge. 


Here, in this case, there are objections to 


every word of the charge including the commas so thoug 


_ 


i) 


21 
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I think that you looked at the evidence very 
care “ully and from what I see of your vercict you just 
felt that the Goveinment didn't prove its case as to 
some of the counts and rightfully, you found the 
defendants not guilty. 

I can now tell you more than I could before 


concerning the witnesses Yanagita and Kondo. 


Yanagita and Kondo were both subpoenaed by the 
Government. They refused to testify and that accounte 
for some of the recesses we took. 

I held them in contempt of Court. ‘They went to 
jail in the hope thet jail might give them a taste of 
the pressures and tnat they would come into Court and | 
testify. They still refused to do that so they were 
charged with criminal contempt and the reason you were 
delayed here was because their lawyer was up in 
Judge bool ny's Courtroom -- the case was assigned to 
Judge Dooling out of the wheel -- and they were trying 
to fix a date for tieir trial for refusing to testify. 

Now, you just heard the evidence that was sifted 
through and that the Government was allowed to | 
introduce. That's the way it should be. You decided 
the case on what was wefore you. 

It. may have been that if Yanagita and Kondo came 


into Court to testify that you may have found enough 
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DEFE.’2ANTS' MEMORANDUM OF LAW 


INTRODUCTORY STATEMENT 


Defendants are each charged by information with failure to obey an 
| 
; | 
order of the Court to testify at a trial held in this District in June, 
| 1976, in violation of 18 U.S.C. Section 401 (3). This memorandum is sub- | 


| mitted in support of defendants’ motion to dismiss the informations filed | 


—_—_—— 


ose eng and various motions for judgments of acquittal which will be 


| based upon facts to be adduced at trial.* These cases and motions arise 
| ee SISA ee ee Ts 


| from the following circumstances: 


| *It is inappropriate to file these latter motions now, as they do not 
challenge the sufficiency of the informations but are in the nature of 
i @efenses to the charge of wilful disobedience to the “lawful" order of 
the Court to testify, to wit, that said orders were not lawful. See U.S. 
|v. Snyder, 428 F. 2d 520, 522 (9 Cir. 1970), cert. den. 400 U.S. 903. 


i Said motions will thus be made after the facts upon which they are based 
- (cont. next page) 


! 
{ A 
| 
| 


In November, 1975, Kenneth Chin and Elizabeth Jane Young were 
' 


ponneges in an indictment filed in this District with interstate trans- 


i 
| 
| portation and receipt of various firearms in violation of 18 U.S.C. Sec- 


| 
| 


jticns 3222 (a) 3 and 2 and with conspiracy to commit the substantive of- 
| fense in violation of 18 U.S.C. Section 371. (A copy of the indictment 
is annexed hereto as Exhibit A.) In April 1976, Young, then (and here-~ 
after) known as Elizabeth Jane Young Chin, was tried alone before a jury. 


Michael Yanagita was subpoenaed from Los Angeles, California to be a 


1 
|vokead his privilege eqainst self-incrimination and was subsequently 
! 
i 


jordered to testify pursuant to 18 U.S.C. Sections 6002-3. Thereafter, 


| 

i . , ; es ‘ : 3 . ‘ 

|prosecution witness at the trial. When called to testify, Yanagita in- 

g 

| 
| 
| 
however, an agreement was reached between the prosecution and counsel for 
} 
| 
| 


Chin which resuited in Yanagita being excused as a witress Mare Kondo 
4 - ’ 


ithe second defendant herein, was not subpoenaed to appe aS a witness 


| 
jat this. trial. 
: The jury acquitted Chin of the charee of conspiracy and was unable 


the government obtained a superseding indictment, charcing each of the 
| 
IChins with transportation and receipt of the same firearms but separating 


superseding indictment annexed 


a) 
por 


| the firearms into separate counts. (See 


jhereto as Exhibit B.) 


jraise issues of sufficient complexity to warrant more consideration by 
the Court than might be possible if the legal arguments were presented 
|for the first time at trial. Accordingly, we have included herein a dis- 
jeussion of legal issues which ill be raised by the motions for judgments 
}of acquittal, reserving our right to make such mo ‘ons at trial. 


i 

| -2- cane Deelah oe 
| 

\ 

| 


BEST COPY AVAILABLE 


sa tant at 


meme nee! 


to agree upon a vercict on the substantive charge. Immediately “hereafter 


are introduced into evidence. At the same time we recognize these motions 


< fs he 
* Af 26 
Both Yanagita and Kondo were subpoenaed and appeared as prosecution 


witnesses at the joint trial of the Chinson the suners_ding indictment 


| 
| 
in June, 1976. Both were ordered to testify pursuant to 18 U.S.c. Sec- 
tions 6002-3. Each nevertheless declined to testify on the basis of _ 
Fifth: Amendment privilege against self-incrimination, as well as other 
= discussed infra. Each was thereupon adjudged in contempt on 
| June 22, 1976, and ordered ineieeiviesiaa “for a period not to exceed one 
(1) month from this date, or until such time ‘i the trial of the {Chin} 


matter, now in progress, shall reach a verdict. 


Yanagita and Kondo were released on June 25 when the jury returned 


| 
| 
| 


a verdict finding each of the Chins guilty on some counts and not guilty 
Po others. They were arraigned the same day upon the informations 


herein. 


I. DEFENDANTS' PROSECUTION UNDER THE INFORMATIONS HEREIN ARE BARRED BY 
| THE DOUBLE JEOPARDY CLAUSE OF THE FIFTH AMENDMENT 


- Defendants respectfully submit the orders entered by Judge Mishler 
on June 22, 1976 holding them : contempt for their respective refusals 
to testify at the trial of U S. v. Kenneth Chin and Elizabeth Jane Young 
Chin, 75 CR 851 (s) were adjudications of criminal contempt and, accord- 

| dagly, prosec tion of the informations herein, which informations are 

| based upon the same refusals to testify as formed the bases for the 


| 
| orders entered by Judge Mishier, is barred by the Double Jeopardy Clause 


of the Fifth Amendment. 


, 


That clause states that :'-rson shall be “subject for the same 


| offense to be twice put in jeopardy of life or limb." The purpose of 


this provision was reviewed by the Supreme ¢ in Green v. 


187-188 


"The constitutional prohibitic 
designed to protect 
hazards of trial 
alleged offense. 
the generation 


‘double jeopardy' 
individual subjected to the 
and possible convict } 
ntaries, which greatly influenced 


adopted e Constitution, Blackstone recorded: 


---the plea of auterfoits 
grounded on 
England, 
more than once 


this universa common law 


into jeopardy o-° 


Substantially the 
18 Wall. 


ame view was taken by 


‘The common law 
for the 
second trial for 
suffered punishment 
he had heen acquitted or 


only prohibited 


offence, 


second punishment 
and forbid a 
accused 


rurther 
whether the 


The underlying 
Anglo-American system of 
its resources 
attempts to conv:ct an individua 
subjecting him to embarrassment, expense and ordeal and compelling 
him to live in a continuing state of anxi 
well as enhancing the possibility that even though innocent he may 
(footnotes omitted) 


one that is deeply ingrained in at least the 
State with all 
allowed to make repeated 

alleged offense, 


risprudence, is that 
and power 


thereby 


: o Irate 
insecurity, 


be found guilty." 


See also v. Wils 


The prohibition against double jeop so fundamental 


to our system of jurisprudence to be applicab state prosecutions 


by virtue of the Due Process Clause of the Fourteenth Amendment. 


Maryland, 


This constitutional safeguard bars a 


| 


t | | 
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prosecution founded upon the same factue. ~lleqations as formed the basis | 


for a previous prosecuti‘ 1 and c: iminal agment against the same person 
in the same jurisdiction, e.g., Waller v. Florida, 397 U.S. 387 ‘1970), | 
}ineiuaing second prosecution for the crime of contempt. See, e.g., 

| People v. Colombo, 31 NY 2d 947, 341 NYS 2d 97, 293 N.E. 2d 247 (1972); 
\ 

feos v. Menna, 38 NY 2d 850, 382 NYS 2d 56, 345 N.E. 24 599 (1976); 
Feeceis v. Lombardo, 50 C.A. 3d 849, 123 Cal. Rptr. 755 (1975); see also 
| 

| 


Colombo v. New York, 405 U.S. 9 (1972); Menna v. New York, U.S. ‘ 


96 S. Ct. 241 (1975). Thus, if defendants *ave already been subjected to 


federal criminal judgments founded upon the same facts as are alleged 
|hereln, the instant prosecutions are barred by tlhe Double Jeopardy Clause. 
| 


| The giavamen of the charge ayains . Yanagita and Kondo is that each 


unlawfully declined to testify at the trial of the Chitin case after being 


ordered to do so by the trial judge. The information against Yanagita 


charges as follows: 


District of New York, the defendant MICHAEL KAZUO YANAGITA, being 
| then a witness before the United States District Court for the East- 
ern District of New York, having received a lawful order of that 
| Court, in open court, t.2 wit: to answer questions asked of him, 


"On or a. ut the 22nd day of June, 1976, within the Eastern 
| 
| 


under a grant of immunity, during the conduct of the trial of 
United States of America v. Kenneth Raymond Chin and Elizabeth Jane 
B51 (8), did unlawfully, wilfully and knowingly disobey the lawful 
order of the United States District Court for the Eastern District 
of New York, in that he refused to answer any questions asked of 
| him during the aforementioned trial. (Title 18, United States Code, 
| Section 401 (3))." 


Young, now known as "Elizabeth Jane Young Chin", Docket No. 75 CR 


The information against defendant Kondo is identical. It is plain defen- 
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dants' respective refusals to testify are the exact acts as formed the 


bases for the judgments entered against them sy Judge Mishler. (See Ex- 


hibits C and D). The sole remaining issue, therefore, is whether or 
‘not the judgments previously entered were criminai judgments. 
The order in Yanagita's case reads as follows: 


“(ijt is thererore ORDERED, that MICHAEL K. YANAGITA, be 
immediately remanded to the Custody of the Attorney General of the 
United States and/or to the United States Marshal for the L.ustern 
District of New York, or any of their duly authorized representatives 
to be incarcerited at the place of their proper selection, for 4_ 


period not to exceed one (1) month from this date, or until such 


time as the trial of the above-captioned matter, now in progress, 
shall reach a verdict. 


SO ORDERED." (Emphasis added) 


'The order is predicated in part upon an earlier finding thé 

\ "YANAGITA has beer advised by the Court...that (hig refus 1 to 

| answer [questions at the Chin trial)will result in a citation for 

| contempt of Court and incarceration for the duration of this trial 

i or six (6) months, whichever is less..." | 

| The written judgment is identical to Judge Mishler's oral statement of | 
| 


| it.* The decree in Kondo's case tracks that in Yanagita's verbatim.** 


| It is to be noted that neither decree includes _a purge clause, *1at 


1 to wit, testifies, the judgment against him will be v cated and the 


| 

| 

| 

is, a claus’ to the effect that if the defendant does a specified act, | 
| 

| 

| 


*"THE COURT: I find the defendant in contempt of Court and I direct he 
| be committed to the Metropolitan Correctional Institution for a period 
| of one month or to the tine of verdict in this case on trial, whichever 
i event is first." (T. 177, June 22, 1976) 


** See*Exhibit D annexed hereto. 


oe 
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| 


an 
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defendant released from incarceration. It is submitted a civil contempt 


judgment must necessarily include a purge clause, a criminal contempi 
judgment is distinguished from a civil judgment by the omission of such 
a purge clause and, accordingly, the decrees entered by Judge Mishler 
against the defendants were in the nature of criminal judgments. 

The foregoing is confirmed by examination of the decisions of the 
U.S. Supreme Court and other courts which have'clarified the difference 


between civil and criminal contempts. In Gompers v. Buck's Stove & Range 


So., 221 U.S. 418 (1911), the Court spoke at length as to the distinc- 


“Contempts are neither wholly civil nor altogether criminal. And 
‘it may not always be easy to classify a particular act as pelong- 
ing to either one of these two classes. It may partake of the char- 
acteristics of both.' Bes ette v. W.B. Conkey Co. 194 U.S. 329, 48 
L. ed. 1002, 24 Sup.Ct.Rep. 665... It is not the fact of punishment, 
but rather its character and purpose, that cften serve to distin- 
quish between the two classes of cases. If it is for civil contempt 
the punishment is remedial, and for the benefit of the complainant. 
But it if is for criminal contempt the sentence is punitive, to 
vindicate the authority of the court. It is true that punishment by 
imprisonment may be remedial as well as punitive, and many civil 
contempt proceedings have resulted not only in the imposition of a 
fine, payable to the complainant, but also in committing the defen- 
dant to prison. But imprisonment for civil contempt is ordered 
where the defendant has refused to do an affirmative act required 
by the provisions of an order which, either in form or substance, 
was mandatory in its character. Imprisonment in such cases is not 
inflicted as a punishment, but is intended to be remedial by coercing 
the defendant to do what he hae refused to do. The decree in such 
cases is that the defendant stand committed unless and unt’. 1 he pe per- | 
forms the affirmative act required by the court's order. 

For example: If a Gefendant should refuse to pay alimony, 
or to surrender property ordered to be turned over to a receiver, 


or to make a conveyance required by a decree for specific performance 


“he could be committed until he complied with the order. Unless 
ee 


pa 
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there were special elements of contumacy, the refusal to pay or to 
comply with the order is treated as being rather in resistance to 
the opposite party than in contempt of the court. The order for 
imprisonment in this class of - cases, therefore, is not to vindicate 
the authority of ‘of the ‘law, but but is | remedial, and is intended to coerce 
the defendar defendant to do the thing required ‘by the order for the benefit order for the penetit 


of the comp: complainant. If imprisoned, as aptly said in Re Nevitt, 

Co ae a. Gee, Lis Ted. 451, “he carries the keys of his prison in 
his own pocket.” "_He can end the sentence and discharge himself at_ 
any moment by doing what he had “previously 1 refused to do. 


* * * 


it 5s true that either form of imprisonment has also an 

incidental effect. For if the case is civil and the punishment 

‘is purely remedial, there is also a vindication of the court's 
authority. On the other hand, if the proceeding is for criminal 
contempt and the imprisonment is solely punitive, to vindicate the 
authority of the law, the complainant may also derive some incidental 
benefit from the fact thut such punishment tends to prevent a 
repetition of the disobedience. But such indirect consequences will 
not ¢* ange imprisonment which is merely coercive and remedial, into 
that which is solely punitive in character or vice versa. 


* * 


.; The distinction between refusing to do an act commanded 
(remedied by imprisonment until the party performs the required 
act), and doing an act forbidden (punished by imprisonment for a 
definite nite term), is sound in in principle, | and generally, if not univ- 


ersally, atte rds a test ‘st by which to determine the character of the 
punishment." 


221 U.S. at 441), 442, 443 (emphasis added). 

The Gompers Court thus identified as the key factor distinguishing 
|criminal and civil ccntempt whether or not the decree provides that the 
contemner "stand committea unless and until he performs the affirmative 


act required by the court's order." The question is whether or not the 


judgment places in the hands of the contemnor the power to obtain his 


release.‘ If, according to the court's order, there is something he can 


~ 


do which will result in his release, i.e., the order contains a purge 
clause, then the contempt is deemed civil. If, on the other hand, the 
order does not condition release upon an act within the control of the 
contemnor, then "the defendant is furnished no key," Gompers, supra at 


442, and the contempt is deemed criminal. 
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In Shillitani v. U.S. 384 U.S. 364 (1966), the Supreme Court re- 
affirmed the distinction drawn in Gompers. The test in determining 
whether a contempt is criminal or civil is whether the judgment provides 


a contemnor may obtains his release by his performance of an affirmative 


; act. When he can, “the action ‘is essentially a civil remedy designed 


for the benefit of other parties and has quite proper! been exercised 
for centuries to secure compliance with judicial decrees.'" 384 U.S. 
at 368 (citation «mitted). On the other hand, criminai contempt is 
“characterized by the imposition of an unconditional sentence," 384 U.S. 
370, n. 5, i.e., a sentence not conditioned upon the performance of an 
affirmative act by the contemnor. 

In Colombo v. New York, 405 U.S. 9 (1972), a grand jury witness | 
was summarily adjudged in contempt for refusing to obey an order to 
testify before a grand jury. He was sentenced to thirty days and fined 


— 
$250. After serving his sentence and paying his fine he was indicted 


_ 
—— 


for contempt in connection with his refusal to testify before the grand 


jury The trial court dismissed the indictment on double jeopardy | 


grounds ‘but the Appellate Division reversed... The New York Court of Ap- 


ae 


peals affirmed the reinstatement orf the indictment, holding that the 


! 
! 
| 
«9 | 
| 
| 
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initial contempt was civil in nature and further that the indictment 
was not based upon the same act for which Colombo had earlier been held 
in contempt. People v. Colombo, 29 NY 2d 1, 4, 323 NYS 2d 161, 163-164 
(1971). 

The U.S. Supreme Court vacated the judgment of the Court of Appeals 
based upon its disagreement with that court as to the nature of the con- 
tempt. It found Colombo had not, contrary to the New York court's as- 


sertion, held "the key to his freedom," 323 NYS 2d at 164, that the in- 


— 


itial decree ordered his commitment for a definite term and fine, i.e., 
did not include a purge clause. It therefore held the first judgment 
was a criminal contempt for purposes of the Double Jeopardy Clause.* 
Thus the Court disregarded the lower court's characterization of the 
initial contempt as civil and determined whether or not the contemnor 
had "carried the keys to his own freedom." Finding he had not, the 
Court held the initial contempt judgment was criminal in nature. 

Decisions of other courts likewise support the conclusion that 
whether or not a purge clause is included in a contempt judament is 
decisive for purposes of Cetermining whether that judgment is criminal 
or civil. 


In U.S. v. DiMauro, 441 F. 2d 428 (8 Cir. 1971), the appellants 


| were subpoenaed before a federal grand jury and, after invoking the 


*On remand the New York Court of Appeals held the two contempts were 
based upon the same facts and that the Double Jeopardy Clause therefore 
barred*prosecution of the second contempt. People v. Colombo,31 NY 2d 
947, 341.NYS 2d 97 (1972) 
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privilege of self-incrimination, were to testify after being granted 


transactional immunity pursuant to 18 U.S.C. Section 2514. When they 
refused, each was adjudged in contempt and sentenced to three years im- 
prisonment. 

On appeal, the witnesses argued the contempt judgments were civil 
and that the life of the grand jury having expired, their unconditional 
release was required. The rejection of this contentico. was based in 
part upon the Court of Appeals determination that the sentences "con- 
tained no purge clause". 441 F. 2d at 432. This, said the Court, “marks 
the conviction as being for criminal contempt." Id,* 

In Southern‘ Railway Co. v. Lanham, 403 F. 2d 119 (5 Cir. 1968), the 
Court cf Appeals was called upon to determine whether a contempt judg- 
ment founded upon the refusal of defendant in a civil suit to comply 


with an order of the District Court to produce documents was civil or 


criminal. After setting forth the applicable law, see 403 F. 2d at 124- 


| 


| 


| 


| 


125 -and authorities cited, the unanimous Court concluded: 


"On the basis of these well-established principlies, we conclude 
‘that the order before us is criminal. The order imposes an uncon- 

ditional fine payable to tne court for appellant's ‘wilful and wan- 
ton disregard for this Court's order of production.' ‘It awards no 

relief to a private suitor.’ It does not permit appellant to purge 

itself and remove the sanction by compliance wich the court's 


—_—- AT 


ee ee cane <r weapon 
*It is interesting to nove the Court adhered to this conclusion even 
after its acknowledgment thet, at the time of entry of judgment and sen- 
tence, the District Court had stated orally that if the witnesses tes- 
tified it would consider that in a motion to reduce sentence and that, 


| subsequently, it had reduced the sentence to probation upon each of the 


witnésses doing this act previously ordered by the Court. Id. 


* 
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discovery order. The contemnor does not “carr[fy)the keys of his 
prison in his own pocket," and therefore the fine ‘operates not 

as a remedy coercive in its nature, but solely as punishment for 
the completed act of disobedience.'" Supra at 125 (citations omit- 
ted). 


Several other Courts have ruled in conformity with the above author 
ities. E.g., Carbon Fuel Co. v. United Mine Workers, 517 F. 2d 1348, 


1349 (4 Cir. 1975); IBM v. U.S., 493 F. 24 112, 115 (2 Cir. 1973), cert. 


den. 416 U.S. 995; Baker v. Eisenstadt, 456 F. 


N 


d.382,. 387, (2.Cies 2972) 
| 
The decrees entered by Judge Mishler plainly do not include pro- 


visions to the effect that if the defendants testified they would be 
released from incarceration. Furthermore, the trial judge expressly 
found that each‘defendant had committed a "willful" disobedience of the 
order requiring him to testify,* a finding required for a criminal con- 
tempt judgment under 18 U.S.C. Section 401 (3).** Conversely, "“wilful- 
ness" is not an element of civil contempt for failure to testify at a 


federal trial, see 28 U.S.C. Section 1826, nor did the judge employ lan- 
J : pioy 


guage which conforms to the civil contempt provision.*** Under the 


ec 


*"THE COURT: I find that the witness Michael Yanagita is in contempt of 
court for willful refusal to answer questions properly posed by the 
Court." (T. 161) 

kk 
“THE COURT: I find the defendant [Kondo] has willfully refused to obey the 
directions of the Court and he is in contempt of court." (T. 171) 


**E.g., U.S. v. Polizzi, 323 F. Supp. 222 (C.D. Cal. 1971), rev'd.on 
other grounds 450 F. 2d 880 (9 Cir. 1971). 


***The standard for civil contempt set forth in Section 1826 is that the 
witr 3s refuse "without just cause shown to comply with an order of the 
court to testify..." See Gelbard v. U.S., 408 U.S. 41 (1972). 


ae 
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Fo* 
foregoing circumstances, the judgments heretofore entered against defen- 
dants were criminal in nature, and their prosecution here on the same 


facts is barred by the .aarantee against double jeopardy. 


II. THE FIFTH AMENDMENT PROTECTED DEFENDANTS AGAINST HAVING TO GIVE TES- 


| TIMONY SFLF-INCRIMID + UNDER THE LAWS OF JAPAN WHERE THERE WAS A REAL- 


| PREVENT SUCH USE OF SELF. 7NCRIMINATING TESTIMONY. 


ISTIC POUSSIPILITY Tt tn  TSTIMONY WOULD BE USED AGAINST THEM IN A JAPAN- 
ESE PROSECUTLON AND WHERE THE IMMUNITY GRANTED THEM DID AND COULD NOT 


It is submitted that Yanagita and Kondo's assertion of the Fifth 


» Amendment after being granted immunity pursuant to 18 U.S.C. Sections 


a proper assertion of the p« vilege against self-incrimination 
because (A) Yanagita and Kondo's answerin, the questions would have 


tended to incriminate each under the laws of Japan; (B) there was a 


realistic possibility this trial testimony could be used against each in 


a Japanese prosecution under such laws; and (C) the Fifth Amendment priv- 


| ilege against self-incrimination protected Yanagita and Kondo from 


i having to testify in such circumstances. 


A. Each Defendant's Answering The Questions Sought To Be Asked Of 
Him Would Have Tendcd To Incriminate Him Under The Laws Of Japan. _ 


At the Chin trial, the Assistant U.S. Attorney sought to question 


both Yanagita and Kondo about guns which were the subject of the indict- 


- 


| ment therein. Counsel were informed by the AUSA that the government 


would seek to prove through thei- testimony that each of them sold 95: 
gave to the defendants one or more such firearms.* 


In Hoffman v. U.5 ‘ S ) 486 (1951) the U.S. Supreme Court 


| enunciated the test for whether >» answers to questions asked of a wit- 


ness will tend to incriminate that witness (and therefore the witness 


has the right to decline to testify): 

"The privilege afforded not only extends to answers that would in 
themselves support a conviction under a federal criminal statute 
but likewise embraces those which would furnish a link in the chain 
of evidence needed to prosecute the claimant for a federal crime. 

kk is 
To sustain the privilege, it need only be evident from the impli- 
cations of the gouvestion, in the setting in which it is asked, that 
a responsive ar:.er to the question or an explanation of why it 
canr %t be answered might be dangerous because injurious disclosure 
could result. The trial judge in appraising the claim 'must be 
Governed as much by his personal perception of the peculiarities 
of the case as by the facts actualiy in evidence.'" (citation 
omitted). 


| If answers to the questions would “supply investigatory leads to a crim 
| inal prosec:tion," the privilege may be asserted. Albertson v. Securities 


Activities Control Poard, 38: S. 70, 78 (1965). The question to which 
FAC the trial, the cov. nent introduced into evidence two “disposit_on 
notices" from the City of New York Firearms Control Board alle edly 
bearing Michael Yanagita's signature. These notices listed Yanayita as 
the seller of two guns, an AR-7, Serial No. 29474 and an M-l, Serial 

i No. 5487136, to Kenneth Chin. Also introduced by the government was a 
“firearms transaction record" from the Department of the Treasury, Bureau 
of Alcohol, Tobacco and Firearms which listed Kondo as the purchaser of 
a AR-180 rifle, Serial No. 512590 from Coles,f"a dun store in California, 
on August 8, 1975. Each of these particular firearms was a subject of 
the indictment. 
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a claim of privilege is interposed must be considered in the setting in 
which it is asked and the court should focus its inquiry on what a truth- | 
ful answer might disclose. Zicarelli v. New Jersey State Commission of 
Investigation, 406 U.S. 472, 479 (1972). A claim of privilege may be 
denied only after the scrutiny mandated above rev2als it is: 
“perfectly clear from a careful consideration of all circumstances 


in the case, that the witness is mistaken and the answers cannot 
possibly have such tendency to incriminate." 


/ 


Hoffman v. U.S., supra at 488 {emphasis added, citations omitted). See 


alse Malloy v. Hogan, 378 U.S. 1, 12 (1964). This test applies in deter- 


mining whether there is a danger of incriminaticn under foreign law. 
In re Cardassi, 351 F.Supp. 1080, 1083-84 (D.Conn. 1972); see also 


Zicarelli, supra. 


The government has consistently contended the Chins were planning to 


assassinate Emperor Hirohito of Japan during his visit to New York City: 
in October, 1975: and that the weapons seized in their apartment (which 
are the subject of their indictment) were to be used for this purpose. 
On October 3, 1975 a search warrant was issued for the premises of the 
Chin apartment upon application of the Secret Service. This application 
was made pursuant to 18 U.S.C. Section 3056, which authorizes the Secret 
Service to"pret.7tt the person of a visiting head of a foreign state or 
foreign yovernment." Two supporting affidav. were submitted by Neal 


Findley, Special Agent of the Secret Service. ‘The “Supplemen- 


_ | 


| 
| 
\ 
' 
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| tal Affidavit," was originally sealed by the court and only disclosed 
during subsequent court proceedings. Findley stated explicitly: 


“This Supplemental Affidavit is submitted :n connection 
with and in support of an application for a searc1 warrant for the 
i above-described premises. A search warrant is sought in connec- | 
tion with an investigation surrounding the official visit of 
Emperor Hirohito of Japan to the United States and, more partic- 
\ ularly, to the City of New York which is currently scheduled to 
take place between the 4th day of October 1975 and the 7th day of 
October 1975." | 


He further stated: 


| "It is the opinion of the undersigned and of the United States 
Secret Service that the existance of the firearm described in your 
| deponent's affidavit in support of this search warrant and the 

1 involvement of the above-mentioned individuals poses a serious 

| threat to the personal safety of the Emperor of Japan and others 

} during the official visit to the United States. Accordingly, pur- 
| suant to Title 18 of the United States Code, Section 3056 and the 
authorization to protect the person of a visiting head of a foreign 
government as embodied therein, the foregoing information is pro- 
vided..." 


The warrant was executed on October 4, 1975 and the rour guns which 
were the subject of the Chin indictment were seized. The Chins were 
arrested that same day by the Secret Service and arraigned on October 6, 
on charges of alleged violation of 18 U.S.C, Sections 922(a) (3) and (6) 
Sn 371. Bail was set for each in the unusually high figure of $25,000. | 
| In the many newspaper articles which appeared in the New York press | 
saan the Chins' arrest, both the Secret Service and the U.S. Attorney's | 
| 


Office reiterated the government's belief the weapons seized in the search 


lwere to be used to assassinate Emperor Hirohito. In an article in the 


| Daily News on October 5, 1975, it is reported that Chailes Whitaker, 


Special Agent in cha ge of the Secret Service's New York office, stated 


tin 
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laws 
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the raid was the result of his agency's duties as the protection agency 
for the President and certain foreign leaders. In the same article, 
Raymond Dearle, an assistant U.S. Attorney, is quoted as saying that 

“the Secret Service was definitely of the opin on that there might be a 
connection between the visit of Emperor Hirohito and the purchase in Cal- 
ifornia last July of an automatic weapon which they had information was 
in this apartment in Brooklyn." The article also stated the New York 
City police maintained the raid was the direct result of a tip about a 
plot to kill the Emperor. 

On October 6, 1975, an article appeared in the New York Times con- 
cerning the Chins stating the Secret Service believed the weapons seized 
might have been intended for use in an assassination attempt on Emperor 
Hirohito. A New York Times article on October 7, 1975 reported that 


Charles Whittaker said his office searched the suspects' apartment because 
from the FBI 
it had received leads /fregarding a possible threat by the two suspects to 


persons under the protection of the Secret Service. | 
Under Japanese law, an attempt to assassinate the Emperor would be 

evidence cf a serious criminal offense. The Japanese Penal Code pro- 

vides as follows: 


“Article 77. A person who commits an insurrectionary or seditious 
act with the object of overthrowing the government, seizing the 
‘territory of the state, or otherwise subverting the national con- 
stitution shall be guilty of the crime of civil war and punished 
subject to the following distinctions: 

(1) A ring leader shall be punished with death or imprison- 
“ ment for life; 
» (2) A person who participates in a plot or holds a command 
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in the mob, with imprisonment for life or not less than 
three years; a person who engages in various other func- 
tions, with imprisonment for not less than one year nor 
more than ten years; 
(3) A person who merely joins ir the insurrectionary or 
seditious act, with imprisonment for noc more thar. three 
years. 
2. An attempt of the crime mentioned in the preceding paragraph 
shall be punished, except in the case of persons mentioned in 
item (3) of the preceding paragraph. 


Article 78. A person who prepaes or conspires civil war shall be 
punished with imprisonment for not less than one year nor more 
than ten years.' 


importantly for present purposes, the Japanese Code further provides: 


"Article 7¥. A person who aids and assists the commission of a crime 
under the preceding two Articles by furnishing arms, money or pro- 
visions, or by other acts, shall be punished with imprisonment for 
not more than seven vears." (Emphasis added). 


rn 


The Penal Code also provides that Japan has extraterritorial juris- 
'diction over crimes committed under this section by any person. Article 
2 expressly states that Japanese criminal jurisdiction shall 
| over 


“every person who commits any of the following crimes outside the 


territory of Japan: 
kkk 


(2) Crimes specified in Article 77-79 inclusive" (Emphasis added). 
iThus, an insurrectionary offense under Articles 77-79 committed on U.S. 


|territory would be prosecutable in the Japanese Courts. * 


*The extraterritorial effect «~ these laws distinguishes this case from 
| others where the witness' assertion of the Fifth Amendment privilege 
‘against self-incrimination under the law of a foreign jurisdiction has 
| 361 F. 227 Pa. 


| 
| en naan nse i ieeaeneneneetssneninioatenesnsscenssarnstineness 


11973); 

jcases could the cefendant cite a foreign statute under which he might 

ij reasonable fear prosecution for acts committed within the UnitedStates. 
|Both courts, in fact, noted the rarity of extraterritorial criminal jur- 
'isdiction. As described above, however , this rare circumstance is square- 
| ly presented here. 
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Although the scope of Article 77 is not explicated in the Penal 


it is clear the assassination of the head of the Japanese qovern- 


iment would constitute evidence of violation thereof and, Similarly, the 


| , ; : i ; 
| furnishing of arms for such purpose would be evidence of violation of . 


I Artic 


| By his title and dutics as set forth in the Constitution, the Emperor 


79. Under the Japanese Constitution, the Emperor has many roles, 


duties and responsibilities: 


“ARTICLE 1. The Emperor shall be the Symbol of the State and of 
the unity of the people, deriving his“pO8ition from the will of the 
people with whom resides sovereign power. 
* * * 

ARTICLE 6. The Emperor shall appoint the Prime Minister as desia- 
nated nated by th the Diet. ———— 
—————s “THEEMperor shall appoint the Chief Judge of the Supreme 

Court as designated by the Cabinet. 
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ARTICLE 7. The Emperor, with _the-aduice. And appreya uf the Cabinet, 
As ——— ere ee paar quay eae 


shall perform the following acts in matters of state on behalf of 
the people: 
(1) Promulgation of amendments of the constitution, laws, 
cabinet orders and treaties; 
(2) Convocation of the Diet; 
(3) Dissolution of the House of Representatives; 
(4) Proclamation of general election of members of the Diet; 
(5) Attestation of the appointment and dismissal of Min- 
isters of State and other officials as provided for by law, 
and of full powers and credentials of Ambassadors and Min- 
isters; 
(6) Attestation of general and special amnesty, commutation 
of punishment, reprieve, and restoration of rights; 
(7) Awarding of honors; 
(8) Attestation of instruments of ratification and cther 
diplomatic documents as provided for by law; 
(9) Receiving foreign ambassadors and ministers; 
(10) Performance of ceremonial] functions." 


| representative of the State, is an attack upon the state and would, 


| embodies the authority of the state of Japan. An attack upon him, as 


| 
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undoubtedly, be evidence of an effort to create civil insurrection within | 


| the meaning of Article 77. Accordingly, furnishing arms for the commis- 


sion of such an act would be evidence of 


violation of Article 79. 


That the assassination of a head of state would be viewed as part 


| part of an attempt to overthrow the government is a concept rooted in 


the law of the United States (and probably the laws of every country). 


| The comparable U.S. statute, the Smith Act, 18°U.S.C. Sections 2383 et 


| Seg,explicitly defines insurrection to include the assassination of a 


government official: 


£2385. ADVOCATING OVERTHROW OF GOVERNMENT 


Whoever knowingly or willfully advocates, abets, advises, or 
teaches the duty, necessity, desirability, or propriety of over- 
throwing or destroying the government of the United States or the 

} government of any State, Territory, District or Possession thereof, 
or the government of any political subdivision therein, by force 
or violence, or by the assassination of any officer of any such 
i government; 


*kr 


i Shall be fined not more than $20,000 or imprisoned not more than 

| twenty years, or both, and shall be ineligible for employmerit by 

| the United States or any department or agency thereof, for the five 
| years next following his conviction. (Emphasis added) 


| When, in fact, an assassination attempt was made against U.S. government 


| officials, the government successfully prosecuted the alleged assassins 


for seditious conspiracy under 18 U.S.C. Section 2384. See U.S. v. 


Lebron, 222 F. 2d 531 (2 Cir. 1955). 


It is clear then, that in the setting in which the questions were 


asked the witnesses - that is, the trial of two individuals for the 


possession of guns which were, according to the government, to be used 


ie 
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to assassinate the Emperor of Japan and which, again according to the 


government, were furnished the trial defendants by Yanagita and Kondo, 
answering the questions would have posed a real danger of self-incrim- 


ination under Japanese law. 


It is helpful to compare the instant case to Zicarelli v. New Jersey 


State Commission of Investigation, 406 U.S. 472 (1972), where the Supreme 


Court had noted probable jurisdiction specifically to consider whether 
the Fifth Amendment protects an individual from incrimination under the 
laws of a foreign jurisdiction. See 401 U.S. 933, 934 (1971). 

In Zicarelli, the witness, subpoenaed to appear before a state com- 
mission investigating organized crime, claimed questions asked concerning 
the "geographical area of his Cosa Nostra responsibilities" would incrin- 
inate him under the laws of a foreign jurisdiction. He submitted various 
newspaper articles to support this claim which detailed his alleged par- 
ticipation in unlawful ventures growing out of alleged interests and 
activities in Cana@a and the Dominican Republic. While the Court found 
that "these newspaper articles would lend support to a claim of foreign 
prosecution in the abstract,"* it found they did "not support such a 
claim in the context of questions asked." 406 U.S. at 479. The Court 


pointed out that the geographical area referred to in the questions was 


*It had earlier been established that newspaper articles were an appro- 
priate means of demonstrating the setting in which the questions were 
being asked. Hoffman v. U.S., supra. See also In re Cardassi, supra. 


- 
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New Jersey, and thus, in context, there was no real dange: of self- 


incrimination in a foreign jurisdiction. 


In the instant case, however, any answer to the questions, even if 


the answer only deaJt with activities which transpired in the United 


States, would have incriminated the defendants under the laws of Japan. 


In the context of the trial, the same testimony of the defendants abou 


the provision of guns to the Chins in the U.S5., would have made out both 
an offense under U.S. law and have served as a link in the chain of 
evidence necessary to prosecute them under the law of Japan. Thus, the 
“peculiarities of the case" demonstrate Yanagita and Kondo had substan- 
tial reason to fear that answers they gave would serve as “ea iink in t 
chain of evidence needed to prosecut¢ them under the law of Japan. 

B. There Was A Substantial Risk That Yanagita And Kondo's Testin 


Could Be Used Aqai nst Them In Prosecutions Under The Laws Of Japa 


fea 
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Ww 
- 
w 
pam | 
= 
. 
a) 
~ 


In this case, Yanagita and Kondo had a real and s\ 
any answers given would not only be self-incriminatory but could als 


be used in a prosecution of them under the law of Japan 


In In re Tierney, 465 F. 2d 806 (5 Cir. 1972, the court pointed out 


that the potential danger to a witness who feared prosecution under 
laws of a foreign jurisdiction was twofold: the country could assert 


jurisdiction over the defendant if the defendant travelled to it, or 


Ee eee 


the country might seek to extradite the defendant. Justice William O. 


ee ee 


Douglas,” arguing that the Supreme Court should in fact examine this 
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_question, stated: 


"Tt is not enough to say that petitioners ar wt subject to a 
foreign jurisdiction: At any time petitioners «ould be traveling 

in a foreign country or find themselves the subjects of varicus 
international extradition treaties." Tierney v._U.S., 410 U.S. 914, 
915-916 (1973) (dissenting from denial of cert.) 


~ 
~ 


In this case, there is a substantial possibility either of these 


methods of acquiring jurisdiction migh be exercised. The defendants 


have ties to Japan which might require them to in fact visit Japan. 


(For example, Yanagita was born in Japan and still has relatives in 


Japan there.) 


Further, there is a substantial risk Japan will exercise its juris- 


diction over them by way of extradition. An extradition treaty between 


the U.S. and Japan was concluded in 1]88' ind supplemente in 1906. Under | 


-itizens who were charged with cert 1in offenses: g. 


Kondo and Yanagita could be extradited uncer Article II, Section 1, for 
murder. Extradition treaties are to be construed liberally. Valentine 


v. U.S., 299 U.S. 5 (1936); Factor v. Laubenheimer, 290 U.S. 276 (1933); 


—— 


each country agreed to deliver up certain persons, including its own 


Article I. 
The High Contracting Parties engage tc deliver up to each other, 
under the circumstances and conditions stated in the present Treaty, 
all persons, wh being accused or convicted of one of the crimes of 
offences named below in Article II, and committs within the 
diction of the one Party, shall be found within the jurisdiction of 


the other Party. 


uris- 


d 


Article II. 
1. Murder, and assault with intent to commit Murder. 


In re Edmundson, 352 F. Supp. 22 (D. Minn. 1972). The Supreme Court has 


established certain rules of construction: 
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“In choosing between conflicting interpretations of a treaty 
obligation, a narrow and restricted construction is to be avoided 
as not consonant with the principles deemed controlling in the 
interpretation of international agreements... {0]bligations should 
be deliberately construed so as to effect the apparent intention 
of the parties to secure equality and reciprocity between them. 
For that reason if a treaty fairly admits of two constructions, one 
restricting the rights which may be claimed under it, and the other 
enlarging it, the more liberal construction is to be preferred.“ 
Factor v. Laubenheimer, supra at 293-4 (citations omitted). 


Several courts have confronted the exact question which would be 
raised in this case with respect to extradition: which offenses fall 
under the common law terms often used to denote extraditable offenses 
in treaties. In Cohn \v 100 F. Supp. 63 (S.D. Iowa, 1900), 
the court held: 


“When an extradition treaty uses general nan 


2s, such as ‘murder', 
arson', and the like, in defining the classes cf crimes for which 


persons may } extradited, the question of whether a given offense 
comes within the treaty must be determined by the law as it exists 
in the two countries at the time the extradition is applied for." 


See also: U.S. v. Guay, 2 upp. 806 (N. Hamp. 1935), mod. 


—— —s 


358, cert. den. J y (1936); U.S. v. Stockinger,170 F. Supp. 506 
(E.D.N.Y. 9); Greene v. 

Accordingly, persons may be extradited for acts which fall within 
the generic categories specified by the extradition treaty, regardless 
of the specific title of the offense for which they are being extradited. 


Assassination of Emperor Hirohito would plainly fall within the gereric 
} 
term of “murder".*Thus a real possibility of extradition existed, thereby | 


*Moreover, the seriousness of the offense hcre involved increases the 
possibility of extradition. Articles 77-79 do not deal with technical 
offenses’ or oncs with light penalties. Contrarily, they involve the 

most serious crimes a nation can fear and violation thereof is punishable 
with severe sentences. Overthrowing the government is undoubtedly a 


(cont. on next page) 


A 264 


creating a realistic and substanti 


of ¥nagita and Kondo. 


Moreover, there was no guarantee, 


al 


at the time Yanagita and Kondo 


were ordered to testify, that their testimony wouldnot be used against 


them in a trial in Japan. The immunit 


own trial testimony is necessarily 


United States. See Murphy v. Water 


Courts simply lack the ability to control wha 


prosecutions in foreign countries. 


to 18 U.S.C. Sections 6002-3 was ne 


protect Yanagita and Kondo from use 


in a Japanese prosecution. 


Some federal courts faced wit 


(cont.) crime in every country, includ 


punishable under 18 U.S.C. Section 
acted comparable provisions. See, 


2° 


Pennsylvania v. Nelson, 350 U.S. 4 


1 


* 


} 


|nesses have asserted that F.R. Crim. 


Ss 


i vide Yanagita and Kondo from direct or ind 


sim 


in 


their 


} . ¢ . 
ing tne 


e.g., the 


97 


U.S. 357 (1927); Gitlow v. New York, 
Ratliff, 282 F.Supp. 848 (E.D. Ky. 1967). 


iv. Lowry, 301 U.S. 242 (1937); Brandenburg V. 
(1956); 
268 U.S. 


y United 
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States courts could 


‘'t use against each 


jurisdictions within 


nne + 


statutes 


ssioner, 378 U. 


ficient to 


e 
o- 


ad 


r 
I< 


imittced 


in 


possibility of Japanese prosecution 


pro- 


equately 


testimony agains 


Indeed not only 


383-5 but several states 


395 U.S. 


hav 
at issue in 


444 


( 


Whitney v. California, 


652 (1925); McSurely v. 


it 


*. Moreover, a U.S. court does not have the power to prevent extradition 
the person will be tried in the for- 
standards of justice. 


because the procedure under which 


eign jurisdiction does not comport wit 


Neely v. Henkel, 180 U.S. 109 (1901 ); 


(th. Conri..- 1959), aff'd. 278 F.2d 77 


~~ 
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), cert. den. 
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secrecy around grand jury proceedings, constitutes an adequate substi- 


tute for thelack of jurisdiction and control over foreign proceedings. 


~- 


It is contended the secrecy of the proceeding wouvuldprevent the testimony 
from ever falling into the hands of a foreign prosecutor and thus there 
need be no concern for thelack of power to control that prosecutor's 

use of evidence he obtains. E.g., In re Tierney, supra at 811-812; In 


e Parker, 411 F.2d 1067, 1069-1070 (10 Cir. 1969), vacated and dism. as 


moot, 397 U.S. 96 (1970). Elsewhere, this view has been sharply dis- 
puted and rejected. E.g., In re Cardassi, 35] F.Supp. at 1082-1083. 


See also Tierney v. U.S., 410 U.S. 914, 915-916 (1973) (Douglas, J., dis- 
Bhs LAnd + | ~ 


senting from denial of certiorari). 


+ 


Whatever the merits of these opposing positions, they are of nc 


concern here. For unlike the witnesses in Tierney, Parker and Cardassi, 


Yanagita and Kondo are not grand jury witnesses but witnesses at a pub- 
el _- a ae _— —_> —#_ —- _- -<——_— ——-—- ——_—_———_ re 


lic trial whose proceedings are recorded and a ma*ter of public record.* 
There is, therefore, no possibility, on the facts presented here, that 
either can be adequately protected, either by statute or rule, from 
foreign use of his testimony. 


i C. The Fifth Amendment Protects Defendants Against Self-Incrimi- 


af 


nation Under Articles 77-79 Of The Japanese Penal Code. 


This court is thus squarely presented with the constitutional ques- 


tion left unresolved in Zicarelli: whether the Fifth Amendment privilege 
21C: b 


| * It is also to be noted the Chin trial generated an unusual amount of 
publicity. Articles appeared in metropolitan newspapers when the Chins 
were arrested, after the trial of Elizabeth Chin in April, 1976 and 


after the joint trial at which Kondo and Yanagita were held in contempt. 
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protects 


a witness in a proceeding in a 


crimination under the laws of a foreign 
grants of immunity to iaita and Kond 
protection afforded by the Constitution 
notwvwithstand 


Amendment 


The 


issue has been directly consicae 


Judge Jon Newman in In re Cardass), . 
which it was held that the Fifti Amendmen 
incrimination under the laws of f< 
quote or discuss Cardassi at Af t v 
man's full opinion to thé st" 4 s 
Cardassi is i é upon the é g 
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In concluding th 


state investigating 


law, the Court relied upon the "settled 


incrimination under the law of foreiqn 


L.R. 3 Ch. App. 79 (1867). 


against an individual in the British 
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* Por a gurther discussion ol these English cases, see Grant, "“Pederal- 
ism and Self-Incrimination," 5 UCLA L,. Rev. ) (1958). 
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this question. In a cursory alternative holding, the Tenth Circuit 
Court of Appeals merely stated, without amplification, that the Fifth 
Amendment: 


"need not and should not be interpreted as applying 
to acts made criminal by the laws of a foreign na- 
tion. The ideology of some nations considers fail- 
ure itself to be a crime and could provide punish- 
ment for the failure’ “orehension Or admission of 
a traitorous saboteur acting for such a nation 
within the U.S." In re Parker, 411 F.2d 1067, 1070 
(10 Cir, 1969). 


5 


The judgment and opinion of the Circuit was subsequently vacated an 


on 


the case dismissed as moot. Parker v. U.S., 397 U.S. 96 (1°70). 

The fact that other nations may make failure a crime (we are un- 
aware of any such provision) is irrelevant to the Fifth Amendrent 
question posed here. The crime of insurrection is one found in almost 
every nation's las and one considered serious by every nation.* More- 
over, if the concern of the Parker court is that witnesses will refuse 
to testify, claiming the danger of self-incrimination under foreign 
laws for crimes such as “failure,” the solution is not to narrow the 
scope of the Fifth Amendment. Instead, the U.S. should exercise its 


treaty making power against including such offenses in extradition 


treacies, thus substantially eliminating the danger of use of such self- 


* The U.S. has not only enacted an insurrection statute, 18 U.S.C. Sec- 


tions 2383 et seg, but also a provision making assassination, kidnapping 
cr assault c° the President a crime. Title 18 U.S.C. Section 1751. 
See also‘stz_utes at issue in cases cited in footno-e on p. 24. 
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| incriminating testimony in the foreign jurisdiction by substantially 

| eliminating the possibility of prosecution for such an offense at all. 

The facts presented here are relatively uncommon and perhaps unique. 

| As earlier noted, rarely does a criminal statute in a foreign jurisdic- 

tion have extraterritorial application. Moreover, the absence of an 

extradition treat wilh applicable provisions will frequently preclude 

} the possibility of foreign prosecution. However, Murphy and Cardassi 

demonstrate that in the relatively rare circumstances of extraterritor- 

| jal application of foreign criminal laws and the possibility of extra- 

| dition, the Fifth Amendment privilege stands as a guarantee against dis- 

| closures which are self-incriminating under foreign law. 

III. PURSUANT TO TITLE 18 U.S.C. SECTIONS 2515 AND 3504, DEFENDANTS HAD 
THE RIGHT TO DECLINE TO TESTIFY WHERE THE GOVERNMENT HAD FAILED 


ADEQUATELY TO RESPOND TO THEIR MOTIONS FOR DISCLOSURE OF GOVERN- 
MENT ELECTRONIC SURVEILLANCE, — 


A witness at a criminal trial has the right pursuant to 18 U.S.C. 
Section 2515 to decline to answer questions derived directly or indirect- 


ly from illegal electronic surveillance to which tl witness may object. 


| U.S. v. Huss, 482 F.2d 38 (2 Cir. 1973); In re Horn, 458 F.2d 468 (3 Cir. | 


1972); In re Allen, 12 Crim. L. Rep. 2343 (D.C. Cir. 1973). In order to 
! exercise this right effectively, a witness has the right pursuant to 18 
U.S.C. Section 3504 to require the government to “affirm or deny" whether - 


or not there has been electronic surveillance. The government's re- 


. 


| sponse to the witness' motion must be made before a Court may properly 


+ 
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order a witness to testify and it must be sufficient to allow the wit- 
ness meaningfully to determine whether or not (s)he has been subjected 
to electronic surveillance, the necessary predicate for determining 
whether the witness may have the statutory right to decline to answer 
the questions posed. People v. Einhorn, 45 AD 2d 75, 356 NYS 2d 620, 
rev'd on other grounds, 35 NY2d 948, 365 NYS2d 171, 324 N.E.2d 551 
(1974).* If the government fails to make a response which is legally 
sufficient, the witness may decline to testify. E.g., In_re Quinn, 525 


F.2a 222 (1 Cir. 1975); U.S. v. Vielguth, 502 F.2d 1257 (9 Cir. 1974); 


Beverly v. U.S., 468 F.2d 732 (5 Cir. 1972); People v. Einhorn, supra. 


It is submitted the government's response to defendant.s’ respective 
motions for disclosure of electronic surveillance was inadequate as a 
matter of law and that each defendant could therefore properly decline 
to testify. 


The relevant circumstances were as follows: 


* In reviewing a judgment of criminal contempt founded upon a refusal 

to comply with a court order to testify before a grand jury, the Einhorn 
Court noted the witness and his counsel were entitled to “know exactly 
what they were up against." 356 NYS2d at 624. Once the claim of elec- 
tronic surveillance had been duly made and prior to the witness' having 
to decide whether or not to answer the questions, it was the duty of 

the government to affirm or deny the allged illegal interception. Said 
the Court: "To say that no harm can come to the witness who faces such 
a crucial decision, because he can always have a suppression hearing in 
conjunction with his trial for contempt, is to overlook the fact that 
the time for the witness to have the information which, according to 
federal law he is entitled to have, is during the grand jury proceedings, 
when he is to make his choice as to whether he will or will not answer 
the quéstions propounded to him." Id. 


a) 


| approached and questioned by an agent from the Bureau of Alcohol, Tobac- 
|; co and Firearms who was investigating this case he was shown a paper con- 
| taining information which had been discussed in a telephone conversation 


| between Kondo and the defendant Young-Chin sometime in August, 1975 


| his knowledge 


througt overhearing the aforementioned telephone conversation. We there-' 


| surveillance. 


| the crimes were committed). Kondo informed counsel that to the best of 


| upon realized there was a possibility Kondo had been the subject of gov- 


ernment was seeking to obtain information from him on the basis of such 


| countered several unusual difficulties in his telephonic communications. ** 


was talking, hearing a sound resembling that of a tape recorder, and a 
visit from a man claiming to be from the phone company and who further 
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Defendants are each of Japanese extraction and currently reside in 


Los Angeles, California. Counsel met defendant Kondo for the first time 


on Friday, June 18, three days before trial of the superseding indict- 


ment in Chin.* In the course of our discussion, Kondo related that when 


(which is within the period of time during which the indictment alleges 


‘ 
the government could only have acquired this information 


ernmental electronic surveillance or overheard thereon and that the gov- 


In response to further inquiry, Kondo said he had en- 


| 


* Counsel had advised Ethan Levin-Epstein, Assistant U.S. Attorney, it 
was desirable that Kondo come to New York a few days in advance of trial 
so that we might confer with him and apprise him of his legal rights and 
obligations. Levin-Epstein arranged an early prepayment of the travel 
fee specifically so that this consultation might occur. Kondo flew to 
New York on June 17, the first time he had been here since being served 
with his subpoena. The meeting on the following day was the first time 
counsel discussed with Kondo his legal situation. 
**These included repeated inability to reach a number diaicd except with | 
the assistance of an operator, frequent inability to get a dial tone, 
hearing voices on the line other than those of the person to whom Kondo 
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It was thereupon concluded there was sufficient } sis for requesting 


the government to determine whether it had overheard: . Kondo; accord-~ 
ingly, a motion requesting disclosure of governmental surveillance, 
supported by affidavit incorporating the facts Kondo had related, was 
filed on his behalf on the morning o& the next Court day, Monday, June 2l, 
prior to the commencement of the Chin trial. 


Based upon the facts related by Kondo which raised the possibility 


the government had conducted electronic surveillance in connection with 


the underlying criminal case, counsel questioned Mr. Yanagita in this 
regard when he arrived in New York City from California on Sunday, June 
20. From what He related, we believed there were likewise sufficient 
facts as to Yanagita to request that the government determine whether or 
not there had been electronic surveillance of him.* An »ppropriate mo- 
tion and supporting affidavits were therefore prepared and filed with 
the Kondo application. 

Counsel for the witnesses stated on the recc'd that based upon the 
facts in the supporting affidavits, each of them believed there was a 
(cont. ) claimed he was under Kondo's house to repair the phone, although 
Kondo had no knowledge or expectation a repairman was to be there on 
that occasion. 

*. Yanagita related a frequent inability to obtain the normal dial tone 
on his phone, that he would hear a series of clicks which in Los Angeles 
should only occur on a call placed outside the message unit area but 
which had occurred on calls placed inside that area, that he would fre- 
quently hear voices on his line other than those of the person(s) with 


whom he ‘was communicating, and that he had often encountered static so 
severe that a conversation had to be discontinued or the call replaced. 
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realistic possibility the questions they were to be asked at trial were 


derived at least indirectly from unlawful electronic surveillance of each 


of them or their premises, respectively. To aid the government in its 


inquiry regarding this matter, the witnesses respective home addresses 
and home telephone numbers were provided. A response from tle government 
was requested only with respect to the period from the date of the mo- 

| tions, June 21, 1976, to July 29, 1975 (the first date mentioned in the 
| Chin indictment) or the date the government's investigation began, which. | 
ever happened first. No inquiry was requested as to possible electronic 
surveillance of counsel. 

Further, counsel stated on the record that we were not necessarily 
requesting an inquiry with every federal angency, but at least those 
which had been involved in the investigation of the underlying case, and 
that to our knowledge this included the Federal Bureau of Investiqation, 
the Secret Service and the Bureau of ATF. (In this regard it shouid be 
noted the FBI and Secret Service played the major investigatory role in 
this case prior to the arraignment of the Chins on October 6, 1975. It 
| was the FBI in Los Angeles which provided the initial investigative lead 
and the Secret Service which procured and effected the warrant.for the 
-sarch of the Chin's premises, which led to the government's seizure of 
' the firearms involved in this case. The Chins were in fact arrested by 
the Secret Service. Many of the public statements made by the govern- 
ment with respect to this case were made by the Secret Sérvice or the 
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The government's response consisted of an oral representation by 
the Assistant U.S. Attorney prosecuting the case, Ethan Levin-Epstein, 
to the effect that he knew of no electronic surveillance of »anagita or 
Kondo. In this representation (which was unsworn but vhich Levin-Epstein 
offered to make under oath), the Assistant U.S. Attorney carefully and 
specifically noted he was not representing that there had been no gov- 
ernment electronic surveillance of movants but only that based upon his 
own knowledge he knew of none.* 


The second part of the government's response was an affidavit from 


Thomas R. Pattison, another Assistant U.S. Attorney in the Eastern Dis- 


trict of New York. In 

addition to his assertion that he had no personal knowledge of electronic 
surveillance of Yanagita and Kondo (in effect the equivalent of Levin- 
Epstein's statement), Pattison stated only that the ATF had no record of 


surveillance on movants' respective home phone numbers.** Pattison also 


Fe en eee rea eee a oa, al 
* “MR. LEVIN-EPSTEIN: I'm ready to say what I know and to my know- 
ledge there has been no slectronic surveillance anywhere in the case. 
Why I say ‘my knowledge,' the Court, I am sure, recognizes-- 

“THE COURT: Can you affirm as absolutely as you can that any of the 
testimony that you intend to solicit from Yanagita and Kondo were not 
the product of any electronic surveillance? 

“MR, LEVIN-EPSTEIN: Yes, with this qualification: I am representing 
what I know, as an individual, and not what I know as part of the Govern- 
ment." (T. 30-31. 

** In pertinent part, the affidavit read as follows: “In connection with: 
the wit nesses Kondo and Yanagita's motions relative to electronic sur- 
veillance, your deponent has been informed by Special Agent Edward Ger- 
vin of the Bureau of ATF, the investigating agency involved, that they 
have no record of any electronic surveillance conducted on telephone num- 
bers 213-732-4592 or 213-939-1423. This information was provided to your 
deponent on this date and was the result of communications with the Na- 
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) 
stated orally that the ATF Agent in charge of the case had no knowledge 
of electronic surveillance. There was no denial of electronic surveil- 
lance of Kondo or Yanagita individually; there was no denial of elec- 
tronic surveillance of their respective home premises (only that their 
phones were not tapped); most significantly, there was no inquiry with 


either the Secret Service or the FBI, despite the fact both were admit- 


tedly actively invoived in the investigation of the underlying case. 


Defendants respectfully submit this response was insufficient as a matter 
of law. 
The Court of Appeals for the Second Circuit has examined the re- 


sponsibility of the government under Section 3504 tc reply to a witness' 


helpful in providing a framework for analysis. 

In U.S. v. Grusse, 515 F.2d 157 (2 Cir. 1975), two «cand jury wit- 
nesses were adjudged in contempt for refusal to testify after being 
granted immunity by the District Court. On appeal they contended the 
government haa failed adequately to respond to heir claims of electren- 
ic surveillanc2. These claims were "based on conclusory statements 
that the questions asked must have come from such surveillance, as well 


as more particularized claims to telephone malfunctioning and unusual 


sounds heard on telephones." In re Grusse, 402 F.Supp. 1232, 1234 (D. 


(cont.) ‘tional Headquarters of the Bureau of Alcohol, Tobacco and Firc- 
arms. ™ 


Moreover, your deponent has no knowledge from any source whatsoever 


that the witnesses Kondo or Yanagita were ever the subject of any elec- 
| tronic surveillance." 


i 
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\ Conn. 1975). The government in turn filed an affidavit of the Assistant 
| ; 
| U.S. Attorney stating that inquiry had been made with “the appropriate 
l 
' federal agencies" and that based upon the results of that inquiry there 
U 
| had been no srveillance of the witnesses or their premises. The wit- 
! . . o 

nesses were permitted to examine the AUSA; they established his affi- 
davit was based upon inquiry with “he Special Agent of the FBI, "the 
agency investigating the matter at hand," 402 F.Supp. at 1236, which 
, Agent had supervisory responsibilities for the case. 
H The majority in the Court of Appeals assumed the witnesses had 
made a sufficient showing to trigger the government's obligation to re- 
spond to their claim of surveillance.* In examining the related ques- 
tion of the adequacy of the government's response, Judge Lumbard noted 
i the affidaivt by itself was “probably insufficient," 515 F.2d at 159 


but that the defect was cured by the AUSA's testimony that the inauiry 


had been 


made 


with the FBI, "the agency investigating the matter at hand." 


i Op.cit. The second judge in the majority, Ju 


ge Timbers, relied upon 


+ 


the opinion of the District Court in upholding the sufficiency of the 


; government's reply. The District Judge's view was essentially the same 


as that of Judge Lumbard: “Here the Government has made a denial of 


wiretapping, based upon the report of the agency investigating the mat- 


ter at hand. The denial covers the witnesses and names of attorncys 


they furnished the Government. It covers the named persons and ‘their 


premises’. I find this denial sufficient to satisfy 18 U.S.C. Section 


Ae 


* Judge Oakes, in dissent, so held explicitly. 515 F.2d at 159. 
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3504, in the context of a contempt proceeding against an immunized 
Grand Jury witness, under the current standards prevailing in this Cir- 
cuit." 402 F.Supp. at 1236. * 

In In re Buscaglia, 518 F.2d 77 (2 Cir. 1975), immunized grand jury 
witnesses made a claim of electronic Surveillance of them at certain 
social clubs based solely upon the asserted refusal of the government 
a.torney to affirm or deny surveillance at those clubs.** The govern- 
ment denied by affidavit any surveillance of the witnesses' homes, and 
the AUSA represented orally to the Court that "there is no and there 
have been no wiretaps." Thereafter an FBI agent involved in investiga- 
ting the case filed an affidavit stating there had been no electronic 
Surveillance at the clubs and that FBI records revealed no such sur- 
veillance. The government attorney also filed an affidavit Swearing he 
prepared the questions asked the witnesses, that those questions were 
prepared exclusively from reports derived from first-hand observation by 
an FBI agent and an FBI informant, and that to the best of his know- 
ledge the questions were not derived from electronic surveillance. Not 
surprisingly, the Court found these several affidavits and representa- 
tions a sufficient response to the claim of electronic surveillance made 


by the witnesses there. 


* Judge Oakes would have required the AUSA to make inquiry with several 
other federal agencies, although they were not directly involved in the 
investigation at issue. 515 F.2d at 160. 


- 


** The claim was minimized still further by the admission that the gov- 
ernment had cenied surveillance as to Buscaglia. 
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In In re Millow, 529 F.2d 770 (2 Cir. 1976), an immunized witness 
was held in contempt for refusal to testify before a federal grand jury. 
In reviewing Millow's contention, inter alia, that the government had 
failed to respond adequately to his claim of electronic surveillance, 
| the Court of Appeals set forth two prinflpples which are relevant here. 
| First, the Court held that 
| 
“the allegations of unlawful wiretapping required to trigger the 
government's obligation to respond by affidavit or sworn testimony 
need only set forth a colorable claim..." 529 F.2d at 774 (emphasis 
added) .* 
Secondly, once this burden is met, 
"those government agencies closest to the investigation must 
scrupulously search their ffrYes~ar@® submit affidavits affirming 
aa + 


or denying the validity of the aggrieved party's claim and indica 
ing which agencies have been checked." Id. (emphasis added) .** 


Reading Grusse, Buscaglia and Millow together establishes that 


to trigger the government's obligation under Section 3504 a witness 


"I-A 


supra, see Millow, 529 F.2d at 774, suggests the showing in Grusse 
may be viewed as a standard in this regard. 


| * The Court's comparison of Millow's claim to that made in Grusse, 
| 
i} 


** Millow's “claim" consisted solely of an assertion a government 


attorney had purportedly admitted in court electronic surveillance beyond 
that the legality of which had previously been determined. The Court 
recognized this assertion was based upon a misunderstanding by Millow 


by the prosecution. 529 F.2d at 773 and n.?. Consequently, there was 


| in reality nothing submitted to suppport Millow's claim. The Court 
| ruled in that circumstance there was no statutory obligation on the 


| of what had actually been said and that there had been no such statement 


government to respond. 
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and by its specificity exceeds that 


‘al 


may be used as a standard. Moreover, 


and Kondo matches or exceeds those held 


See, e.g., In re Quinn, 5 


in Grusse, 
the claim 
to 


(lCir. 1975); U.S 


which, as earlier noted, 


set forth by Yanagita 


be sufficient by other courts 


502 F.2d 1257 (9 Cir. 1974); In re Marx, 451 F.2d 466 (i Cir. 1972). 

See also the claims made in U.S. v. Alter, 482 F.2d 1016 (9 Cir. 1973) 
and Beverly v. U.S., 468 F. 2 32 (5Cir. 1972), reversing contempts 

for failure of the government to res; i to claims of surveillance of 

a witness' attorne (With respect to such cl s, n even higher stan- 


Gard than that ..n the case of surveillance of the witness himself ist 
be satisfied before the government is obligated to respond U.S. \ 
Vielguth, supra.) Indeed, we have bes le t find a single case ir 
which a showing equivalent to that made heré is not held sufficient 
to require the government to respond. 

Obviously, a claimant could rarely, if ever, actually establis} 
by himself that he had been the subject of electroni surveillance, fc 
such surveillance is intended to be and is accomplishes g reptit ‘ 
Section 3504 was enacted precisely in recognition of this reality, and 
in an effort to place responsiblity for disclosure to the Court f 
electronic surveillance upon the party which h a the facts and was 
therefore in the best position to make that disclosure To require 
a witness to make a greater claim that defendants ! je here would sul 
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‘familiar both with the investigation and the proposed questions and 


‘stated he was in charge of the investigation, had personally conducted 
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'mously reversed a contempt judgment for refusal to testify before a grand 


icy, holding that the government's response to the witness' claim of 
electronic surveillance was not legally sufficient Quinn had stated in 
an affidavit that examination of the questions to Le propounded indicated 


clearly that they were based upcn electronic suc lance; Quinn stated 


‘that one set of questions concerning legal fees could only have been 


‘derived from surveillance of a convers ation he had had with an attorne,. 


Subsequently, his attorney represented to the Court that Quinn had 


‘'enco ntered . interference on his phone. 


The government filed five separate affidavits, two of which are 


relevant here. In one, the U.S. Attorney for the District swore he was 


that cto his knowledge none of the questions were based upon electronic 


surveillance. In the second, a Special Agent of the Bureau of ATi 


a substantial portion of it and was familiar with the investigatory 
work of the other Av'F Agents. He then denied there had been any electron- 
ic surveillance. 

The Court of appeals concluded these responses did not meet the 
Governmert 's satutory obligation, Its reasoning is fully applicable here 


and we therefore quote he Court at length: 


*"Althouyh 18 U.S.C. Section 3504 speaks only of denying or 
affirming the allegedly illegal acts, courts have interpreted the 


be 
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statute to require the Government to make it reasonably clear that 
its denial is based ca sufficient knowledge to be meaningful. Stag 
See In re Alfred L. Hodges, Jr., 524 F.24 S66 (i Cie. 2975). . 

A balance must be struck between accepting worthless responses; on 
the one hand, and, on the other, creating standards so refined 
and technical as to invite protracted interruption of grand jury 
proceedings. In general we shall expect the Government's denial 
to be amplified to the point of showing that thore responding were 


in a position, by firsthand knowledge or through inquiry, reasonably 


to ascertain whether or not relevant illegal activites took place; 
but we shall not ordinarily require evidentiary hearings nor shall 
we require unrealistically perfect affidavits in connection with 

a Section 3504 response. 

The present affidavits appear to us to go a considerable 
distance by meeting Quinn's specificcharges and presenting informed 
Genials by those directly concerned with the Quinn investigation. 
But we find them dificient in one respect. They leave open the 


possibility that the Qui °-_inguiry is based, in some part, on infor- 
mation or leads furnishea by other agencies about whose sources and 


activities neither Mr. Deachman nor Mr. Sawyer may know. Both 
men deny knowledge of any electronic surveillance, but they would 
not necessarily know the means used by other federal agencies to 
gather the information, if any, that was furn'shed to their respec- 
tive staffs for used in the Quinn investigation.® 

In some cases, this possilbity might seem remote. But the 
instant investigation involves activities with international over- 


tones which could reasonable have engaged the attention of agencies 
other than the Bureau of Alcohol, Tobacco and Firearms and the local 


United States Attorney; and such other agencies might to some degree | 


‘have fueled the present inquiry. Indeed, the Assistant United 


States Attorney handling the case was not from New Hampshire but 
was specially assigned from the Department of Justice in Washing- 
ton. 

hink, therefore, that for the Section 3504 response to 


We think, therefore, \% 


be adequate in this case, there must be included an explicit assur- 
ance indicating that all agencies providing information teievant _ 
to the inquiry were canvassed. This requirement may be met in 
various ways. The simplest here might be a representation, by 
supplemental affidavit, that the Government's questions to Quinn 
are not directly or indirectly, in whole or in part, the product 
of information from outside investigations, but that they come 


_ exclusively from the investigatory efforts of the two agencies about 


whose activites Mr. Deachman or Mr. Sawyer have knowledge (viz. 
the ‘New Hampshire United States Attorney's office and the Bureau 
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of Alcohol Tobacco and Firearms). If there should turn out to be 
2S SSeS _ Sie turn out to Db 


any collateral sources, the Government should, of course, provide 
affidavits so indicating and showing due inquiry thereof. 


9. A denial of knowledge of illegal wiretapping is obviously worth 
nothing if the affiant was in a position to know nothing. 

In In re Alfred L., Hodges, Jr., 524 F.2d 568 (lst Cir. 1975), 
we explained that our decision in In ré Mintzer, 51l F.2d 471 
(lst. Cir. 1974), is not to be read as a blanket endorsement for 
denials consisting solely of the prosecutor's affirmance of lack 
of knowledge and non-utilization of any taps in framing questions. 
6. Paragraph (a) (1) of Section 3504 refers both to evidence that 
is the "primary product of an unlawful act" and to evidence "ob- 
tained by the exploitation of an unlawful act." If either is clain- 
ed, the “unlawful act" must be affirmed or denied." 525 F.2d at 
225-226 (emphasis added). 
The instant case is on all fours with Quinn; indeed we need not 
speculate whether the activites in question "could reasonably have 
engaged the attention of agencies other than" the Bureai of ATF, id at 
225, or whether “such other agencies might to some degree have fueled 
the present inquiry," id at 226, for we know, based pon news accounts 
and documents on record in the Chin case, that both the Secret Service 
and the FBI were actively involved in the government's investigation 
here. On these facts, Quinn required there be an “explicit assurance " 
that the Secret Service and the FBI were inquired of to determine whether 
either had conducted electronic surveillance to which Yanagita or Kondo 
might object. 


Santangelo v. People, 49 A.D.2d 220, 374 NYS 2d 107, rev'd on other 
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grounds 38 NY2d 536, 381 NYS2d 472 (1976), 


of defendants' contention. There, state jury witnes 


the state disclose whether or not ted 


lance or whether conducted 


inguiry 
i late 


that becaus role 


1 a aad } 
acCKnow 1e< iged 


gation, the goo 


her S 


surveilled. 374 NYS2d at 110- 


regarding sv 


separate governmental 


be obliged to make due 


are actively involved in 


note that inquiry 


here is not only the to meaningful] the 


means 


of privacy guaranteed by Section 2515. moreover, the 


protecting "the imperative of judicial 


364 U.S. 


trials, Elkins v. U.S., 


206, (1960), by assuring 


does not become the unwitting accomplice of use of questions 


‘tronic surveillance. 


directly or indirectly from illegal e] 


This concern is by no means 
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is also strongly supportive 


demanded 


surveil- 


ch sur- 


the 


Division reversed, holding 


the inves- 


A faith inquiry o 


intangelo had been 


inquiry 


witness' 


means of 
criminal 
the 


Court 


derived 
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abstract. 
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Cases are legion in which the government has at first denied the 


existence of electronic surveillance, only then, upon further inquiry, 
to determine its earlier denial was incorrect. In Black v. U.S., 385 
U.S. 26 (1966) and O'Brien v. U.S., 386 U.S. 345 (1967), for example, 
unknown to the government's trial attorneys, the defendants therein had 
been overheard by electronic surveillance, a fact which was not aGisclos 
until after the cases had reached the U.S. Supreme Court years later. 


The Court held that new trials were required in each case. See also 
g 


Schipani v. U.S., 385 U.S. 372 (1966) and U.S. v. Schipani, 289 F.Supp 


43 (E.D.N.Y.1968, a similar case arising in this District. 

In In re Tierney, 465 F.2d 806 (5Cir. 1972), the government denied 
under oath in the District Court that it had conducted electronic sur- 
veillance of grand jury witnesses or their attorneys. On appeal of the 
contempt judgments, the government was forced to retract its sworn 
denial, as it had discovered in the interim that an attorney for the 


witnesses had in fact been overheard. Id at 813. 


In Smilow v. U.S., 472 F.2d 1193 (2 Cir. 1973),the government 
had denied surveillance of a grand pry witness and on that premise the 
Second Circuit had affirmed. 465 F.2d 802. On certiorari, however, the 
Solicitor General confessed the government's earlier denial was 
incorrect, thus necessitating a remand to the Court of Appeals. 409 


U.S. 944. In remanding to the District Court for further proceedings, 
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a unanimous Court of Appeals voiced its dissatisfaction with the govern- 


ment's misinformation and identified the difficulty with inadequate 


initial government. inquiries regarding electronic surveillance: 


' "In view of the history of this case, we cannot forbear expressing 
our regret that those representing the Government in court were 
unable, until such a late date, to discover the true state of af‘- 
fairs with regard to official wiretapping of the witness' tele- -: 

phone conversations...If government agencies are going to employ 
such surveillance techniques, respensiblity for accurate descrip- 


tion to the courts of the results of these efforts rests with those 


who make the report. 18 U.S.C. Section 3504. Although in this 

case a second check of the records clicited a concession of pos- 

sible error, the litigants, their counsel, and the courts wasted 

a considerable amount of time working under great pressure because 

of the original misinformation. In addition, Smilow was in jail 

for a good portion of that period. We trust that in the future 
the Government will be more thorough in the investigation of 

such matters." 472 F.2d at 1195. 

In the instant case the government has not beer thorough in its 
inquiry: it has declined to inquire of two federal agencies directly 
involved in the underlying case. This failure renders its response 
insufficient as a matter of law. 

The government's affidavit is inadequate for a further reason: it 
fails to deny surveillance of Yanagita or Kondo. Examination of its 


wording shows a denial of tapping of the home phones of each of them. 


This would not preclude the possiblity of the government's overhearing 


* The government was able to obtain a response from the Bureau of ATF 


the very day of its inquiry. There was nothing in the record to suggest 


that inguiry of the Secret Service or the FBI would have taken any 


longer.’ Thus, no delay in the underlying trial would have been occasion- 
ed by making the same inquiry of the these two agencies. Even a short 


adjournment, however, would not have involved"protracted interruption," 
(con't. on next page) 
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conversations between Yanagita or Kondo and one of the Chins through 


tapping of the Chins' telephone or through bugging th: premises of either. 
The government's reply to claims of electronic surveillance must 

be responsive to the particular claims made. See, e.g., Beverly v. 

U.S., 468 F.2d 732 (5 Cir. 1972), -reversing contempt judgments founded 

upon refusals to testify before a federal grand jury based upon the 

government's having denied some but not all of the particular claims 

of .surveillance. In response to a claim of electronic surveillance 

of a witness, it is not enough to deny surveillance over one phone when 

the relevant conversations of the witness might well have been overheard 

through tapping of the phone of the person to whom he was talking or 

through bugging of the premises. The government's response must be 

full and unequivocal. Beverly v. U.S., supra. Such was not the case 


here. 


In re Quinn, supra, of the trial. We note that in U.S. v. Huss, 482 F.2d 
38, 40-41 (2 Cir. 1973), the District Court adjourned an important trial 
involving three defendants for a week in order to allow the government 
to determine whether there had been electronic surveillance of a trial 
witness. 


Cc 


48 


ITLE 18 YP? I 
SE AS 
FOR IMMUNITY TO COMPEL SELF-INCRIMINATING TESTIMONY OF A WITNESS 
AT A FEDERAL TRIAL; THE GOVERNMENT'S APPLICATION FOR AN ORDER 
COMPELLING KONDU'S TESTIMONY WAS THEREFORE UNAUTHORIZED AND THE 
RESULTANT ORDER INVALID, 


re 


Title 18 U.S.C. Section 6003 sets forth the procedure which the 
government must follow in applying to a federal] court for an order com- 
pelling a trial witness to give self-incriminating testimony. The ap- 
plication must be made by the U.S. Attorney for the District and it must 
specify that in the judgment of the U.S. Attorney the testimony sought 
may be necessary to the public interest. Moreover, the application may 
only be made after approval therefor is obtained from one of certain 
specified officials. Section 6003(b) is explicit: the application may 
be made only “with the approval of the Attorney-General, the Deputy 
Attorney-General or any designated Assistant Attorney General." The 
designation contemplated by Section 6003(b) is accomplished in 28 C.F.R. 
Section 0.175: 

"“(a) The Assistant Attorney General in charge of the 
Criminal Division is authorized to exercise the auth- 
ority vested in the Attorney Ceneral by sections 2514 
and 6003 of Title 18, United States Code, to approve 
the application of a U.S. attorney to a federal court 
for an order compelling testimony...by a witness in any 
proceeding before...a court of the United States,... 
when the subject matter of the case or proceeding is 


within the cognizance of the Criminal Division...” 


The government represented to the Court that Robert L. Keuch, 


an Acting Assistant Attorney General, was the individual who had ap- 
pA 


proved the government's application for an order compelling the testi- 
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mony of defendant Kondo at the Chin trial. It presented a telecopy of a 


letter from Keuch to Assistant U.S. Attorney Levin-Epstein authorizing 
the government's application. It is submitted that an Acting Assistant 
Attorney General, as a matter of law, is not authorized by Section 6003 (b) 
to approve a government application for a court order compelling testi- 
mony. 

Whether an official not expressly included in Section 6003 (b) as 
one who may approve an application for an order compelling testimony 
may lawfully approve such an application has not be specifically decided 
by anyCourt. However, the U.S. Supreme Court has examined an analogous 
situation in U.S. v. Giordano, 416 U.S. 505 (1974), and thereby indicated 
this question should be answered in the negative. 

In Giordano, the Court reviewed the validity of a government appli- 
cation for a wiretap order which had been authorized by the Executive 
Assistant to the Attorney-General of the United States. Title 18 U.S.C. 
Section 2516(1) specifies such an application must be made with the 
authorization of “the Attorney-General, or any Assistant Attorney-General 
specially designated by the Attorney-General." 

The government argued the Attorney-General had the power under 


28 U.S.C. Section 510* to authorize other individuals, such as the Exec- 


* 28 U.S.C. Section 510: Delegation of Authority: "The Attorney Gener- 
al may from time to time make such provisions as he considers appro- 

priate. authorizing the performance by another officer, employee or agen- 
cy of the Department of Justice of any function of the Attorney General." 


“1 
” 
| sal IS! | 
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utive Assistant, to approve such applications. The Suprei Court una- 

| nimously rejected this argument and held that Congress did not intend to 

\| 

| authorize wiretap applications to be authorized by any individuals other 
than tose specified in Section 2516(1). 

The bases of the Court's decision are instructive with respect to 
the question before this Court. The Court found that where a statute 
“expressly addressed" which individuals could authorize an application, 
the Attorney General did not have the power to designate individuals 
other than those named in the statute to authorize an application. 
siordano, supra at 514. It noted that despite the power to delegate 
powers and responsibilities conferred upon the Attorney-General by 18 
U.S.C. Section 510, Congress had exercised its right specifically to 
limit the authority of the Attorney General in this regard with respect 
to applications for warrants for electronic surveillance and that such 
limitation must be respected and enforced. In other words, a statute 
enacted subsequent to Section 510 which specifies which officials in ad- 
dition to the Attorney General may thorize an application is to be reaa 
as a limitation upon the general authorit siven the Attorney General 
under Section 510. 

The Supreme Court also relied upon the Jegislative history of the 
statute. It noted there had been discussion of the need to confine the 
power to authorize applications for surveillance orders to assure re~ 

| stonsible executive determinations whether or not a wiretap order should 

| ; ae 
be sought. The Court found an intent to limit the ability to authorize 

| 
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such applications to persons responsive to the political process, the 


Attorney General or an Assistant Attorney General.* In light of this 
legislative history, it was clear an Executive Assistant, not designated 


by statute and not subject to the political process for appointment, 
for 


could not properly authorize an application / an order for electronic 
surveillance. 

Subsequent to Giordano, the Court of Appedls for the Third Circuit 
specifically held that an Acting Assistant Attorney General could not 
properly authorize an application for an order for electronic surveil- 
lance under 18 U.S.C.Section 2516(1). 

1975). The Court Stated as follows: 


“In the present case, the government argues that an 
acting assistant attorney general is not the same as 
the attorney general's executive assistant. Although 
for other purposes this may be true, we cannot agree 
in this context. Congress has created a very narrow 
and specific authorization power. An acting assistant 
attorney general is not mentioned in the statute. 
Neither does an acting assistant attorney general meet 
the Supreme Court's test of political responsiveness. 
As such, an acting ussistant attorney general who 

has not been appointed by the President and confirmed 
by the Senate may not be designated specially to 
authorize wiretaps under Section 2516(1)." 513 F.2d at 516. 


See also, U.S. v. Boone, 348 F.Supp. 168 (E.D.Va. 1972). 
In the instant case, similar considerations mandate a finding that 


an application for an order compelling self-incriminating testimony can- 


ee ee ee ee Ea Lee seein 
* Title 28 U.S.C. Section 506: "The President shall appoint, by and with 
the advice and consent of the Senate, nine Assistant Attorneys General, 
who shall assist the Attorney General in the performance of his duties." 


not properly be made } in Acting Assis t Attorney Ceneral. 


— 


In Section 6003 (b) s in Secti matter of delegation 


7 


is expressly addressed." siordano, op.cit. The statute specifies that 


only the Attorney designated 


Assistant 2A compelling 


testin ay be exercised by 


1 


her official. 


2stion 


application 

order. In F.T.C. v. Foucha, 365 F.Supp. (N.D. Ala. 1975), the ques- 
tion of who could authorize an application for an order compelling testi- 
mony under Section (04 was examined. That section specifies the proc- 
edure by which an administ lve agency may apply for an order compelling 
testimony id provides tha n ‘der may be requested "with the approval 
of the Attorney General.' > Section 6003 (1 Section 6004 does not 
designate any ot f ials who can appro’ an application for an order 
compelling testimony. 

The government contended the Attorney General could designate other 


officials to authorize an application for an order compelling testimony 


2 


under Title 28 U.S.C. Section 510. In upholding the government's con- 
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tention, the court contrasted the Attorney seneral's power to designate 
other officials to aut .orize such applications under Section 6004 with 


his power under Secti2n,6003, and found the Attorney seneral could des- 


to 
ianate other officials/approve an application under Section 6004, but not 
under Section £ 3: 
“T conclude that the third explanation should be adopted-- 
that Congress, by failing to specify in Section 60 4 as 


; n 
it had in Section 6003) additional persons in the Attorney 


2. ane to ~£fin ashe sala _— — om 7 . -- 
General's office who could grant approvals, intended tc 
give the Attorney General the broader range of authorit 
to deleaate existing under 28 U.S.C. Section 510... ‘SE 


of additional words such as found in Section 6003 has been 


. lia + r rn + y , 77 7 3 
held to indicate a ] tation n the power to dele te. 
'T . “5 r a: sv - + ea inf . ~ -> 
F.T.C. . Foucha, supra at 24 (citations itted).* 
Section ‘¢ 3 ) reflects the tent of ress t t all pplica- 
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This specific feature of the statute was endorsed by the De} 


of Justice: 


ct 
ao. 


"We think that 1 vantageous to have all applica- 
tions for immunity grants pass through the Attorney 


General as this title provides so that a centralized 


* Cf. U.S. v._Cuomo, 525 F.2d 1285 (5 Cir. 1976), where the court held 
the Attorney General could delegate through 28 U.S.C. Sec. 510 the power 
to certify to a court that an individual should be prosecuted under the 
Juvenite Justice and Delinquency Prevention Act of 1974, 18 U.S.C. Secs. 
5031-42... The Court based its decision on the fact that 18 U.S.Q. Sec. 
5032 does not contain a specific deleaation of authority, and thus, the 
case was distinguishable from Giordana, where the matter of delegation 
was specifically addressed in the statute. 
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ingly, a delicate judgment may have to be made, balancing the need for 


testimony in a current prosecution against the difficulty of succeeding 
in a future one. 

Centralizing authority for approving applications for compulsory 
testimony orders in the Attorney General, the Deputy Attorney General 
and the designated Assistant Attorneys General maximizes assurance that 
both these interests will be meaningfully considered in a given case. 
That is, the witness' interest in avoiding the inherent cruelty of self- 
accusation, the odium attached to a confession of criminal conduct and 
the collateral disabilities not erased by the immunity which may he 
conferred can properly be weighed against the government's need for the 
testimony by a person experienced in making these evaluations who is 
accountable to the political process. Similarly, the determination 
whether to risk dismissal of a future prosecution in order to obtain 
testimony for a current one is also a judg_ment which would be entrusted 
to a person normally experienced in making such determinations and who 
is politically accountable for them. These concerns are properly satis-~ 
fied by interpreting Section 6003(b) as it reads, as not permitting 
authorization by an Acting Assistant Attorney Ceneral or other person 
not normally called upon to make the judgments called for and not ac- 
countable in the political process for such judgments. 

Since the government's application was not properly authorized, it 


a. 


was invatid and an order compelling Kondo's testimony should not have 


been entered. 


CONCLUSION 23 7 


For the foregoing reasons, defendants' motion to dismiss the 
informations and the motions for judgments of acquittal which willL 


| be made should be granted. 


Dated: Brooklyn, New York 
July 12, 1976 


Respectfully submitted, 
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UNITED STATES OF AMERICA 


MR es scive! Pr 
- against - : INDICTMED:---+--+-ecveee 
KENNETH RAYMOND CHIN and Cr. No. 
ELIZABETH JANE YOUNG, Shiele ia Se 
: T.18 U.S.C. §§371, 
Defendants. 922{a) (3) & 2 


THE GRAND JURY CHARGES: 


om: SCR O57 


On wr about and between July 29, 1975 and October 4, 


1975 within the Eastern District of New York and elsewhere, 


the defendants KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, 


did knowingly and wilfully conspire to commit an offense 


against the United Statcs, namely, to obtain firearms in 


_Los Angeles, California, to wit: a U.S. Ml carbine, Serial 


Nuinber 5487136; an Armalite AR 7 rifle, Serial Number 89474; 
an Armalite 180 rifle, Serial Number 12585; and an Armalite 
AR 180 rifle, Serial Number S-12590, and to transport said 


firearms from Los Angeles, California into Brooklyn, New 


‘York, the State where the defendants KENNETH RAYMOND CHIN 


and ELIZABETH JANE YOUNG Cid then reside, the defendants 
KENNETH RAYMOND CHIN and FI1I7ABETH JANI YOUNG not being 
licensed importers, manufacturers, dealers, or collectors, 
of said firearms, in violation of Title 18 United States 
Code, *Section 922(a) (3). 

In furtherance of said unlawful conspiracy and 
to further the objects thereof, the defendants KENNETH RAYMOND 
CHIN and ELIZABETH JANE YOUNG did commit the following: 


OVERT ACTS 


1. Onor about July 29, 1975, the defendant 
ELIZABETH JANE YOUNG purchased a firearm, Serial Number S- 


12585 from Coles Sporting Goods, 1030 South La Brea Street, 


Inglewood, California. 


2. On or about October 4, 1975 the defendants 


KENNETH RAYMOND CHIN and ELIZABETH JANE YU 7%, did.possess at 


925 Union Street, Brooklyn, New York, Apartment 4b, four (4) 
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{cmap Serial Numbers 5487136, 89474, S-12585, and 8- “12599. ." 
“(Title 18 United States Code, Section 371). 


COUNT IT 


' From on or about August 15, 1975 to October Ay 1978 


“Eastern Distrior of sted York ik elsewhere, the defendants 


pe 


"KENNETH RAYMOND CHIN and ELIZABETH JANE YOUNG, both residing’: 
e : 2 
“at 925 Union Street, Brooklyn, New York, Apartment 4B and not ' 


"being licensed importers, dealers, or collectors,’ did know- 


‘ 
. 


ee and wilfully transport from California to Brooklyn, 
New York, four (4) firearms, namely, a U.S. M1 carbine, , 
«Serial Number 5487136; an Armalite AR 7 rifle, Serial Number «! 
*. 99474; an Armalite AR 180 rifle, Serial Number S-12585; and” 
"Gn Armalite AR 180 rifle, Serial Number 8-12590 which fire- 
wank were purchased in the State of California by the de- 
‘fendants. 
' (Title 18 United States Code Sections 922(a) (3) and 2. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMFRICA 
- against - 

KENNCTH RAYMOND CHIN, and 

ELIZABETH JANE YOUNG, now 

knowm as "Elizabeth Jane 

Young Chin", 


Defendants. 


THE GRAND JURY CHARGE S: 


the cxeect dates reing unknown to the 


Facstern Dirtrict of Mew York and 


KENNETH RAYMOND CHIN end FLIZAL 


"rPigcabcth Jane Young Chin", both residing 


Brooklyn, Kew York, Fpartment 4 


7 


importers, derlere, manufacturers 
and wilfvlly transport, fron ¢ 1] 
to wit: an Armalite, 2M 100, .4 


serial number $-12565 which fir: 


vise obtained in Cari 


States Code, sections ©22(a) (3) and 


From on or abont duty 
exact Cotes being unknewn to the 


District of wew York and elseyvh 


RAYMOND CHIN and FLY“VABETH JANE YOUNG, 


werts. 


rend Jury, 


row known as 


SUPEPGEDING INDICTMENT 


Cr. No. 75 CR 851 (s) 


(Title I6, U.5.c. §§922{e) (5 


2) 


to October 4, 1975, 


nd Jury, within the 
e, the cefendants 


YOUNG, now known as 


Unien Street 


not being licensed 


or collectors, ¢1id knowingly 


to New York, a fircarn, 
r, semi-cutoratic rific, 
been purchased or cther- 


(ritle 18, Writed 


1975 to October 4, 1975, the 


within the Testern 


defendants KENTISH 


Jane Young Chin", both residing at 925 Union Streat, Brooklyn, 


New York, Aparts 


manufacturers or collectors, did 


in New York, a fireann, to wit: 


nent 4-B, and not being licensed importers, dealers 


ingly and wilfully recieve 


AR-180, .223 caliber, 


seini-automatic rifle, serial number S-12585 which ff{rearm had 
to Prooklyn, New York by the 


becn transported from California 


mased or otherwise obtained 


defundants, after it had been puct 


by them in alifornia, (Title 18, United States Code, Sections 
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otherwise obtained by them in California. (Titla 18, united 


‘states Code, Section 922(a) (3) and 2). 


COUNT FIVE 

From on or about July 1, 1375 to October 4, 1975, 
the exact dates being unknown to the Grand Jury, within the 
Eastern District of New York end elsewhere, the defendants 
KENNETH RAYMOND CHIN -and ELIZABETH JANE YOUNG, now known G-» 
*plizabeth Jane Young Chin", both residing at 925 Union Street 
Brooklyn, ew York, Apartment 4-3, and not being licensed 
importcrs, dealers, monufacturers OF collectors, did know- 
ingly ané wilfully trensport, from California to lhew York, a 
firezrm, to wits an Rov alite, AR-7, .22 caiiber, sami-autowetic 
rifle, serial nurber 83474 which firearm had been purchased 
er otherwise chtained in Caisfornia by the defondents. (Title 


18, United States Coat, Sections $22(a) (3) end 2) 


COUNT SX 

From cn Cr about July 1, 1575 to Gctober 4 1975, 
the exact Gates tcing unknown to the Grend Jurys within the 
Ezcstern District of ew York anda eleewnere, the a@ciendents 
KEMUE TH RRZECUD CHIN ond ELYEI3OTH JPLE younG, now known as 
hoth residing at o25 Union Strect, 
Brooklyn, New York, Iprrtwent 4-B, end not Leing licensed 


importerc,s denlers, wine 


ey 
j 
G 

rt 
4 
Oo 
1 
1°3) 
% 
4 
3 
= 
~ 
4 
a 

~ 


cia knowingly 
ané wiliuvlly received in New York, a fireara, to wits en ‘ 
nonalite, AR-7, 22 caliber, so: do-anutomatic rifle, serial number 
89474 wrich tirearm had been trensported from California to 
Brooklyn, New York by the defendants, after it had been purchased 


or otherwice obtained by them in California. (vitle 18, United 


States Code, fection 922 (2) (3) and 2). 


a 


-4- 


_COUNT SLVEN_ 
From on or about July 1, 1975 to 
the exact dates Leing uni:nown to tha Gran 
‘rn District of New York and elsewhere, the defendents 


TH RAYMOND CHIN and ELIZAVLTH JANE YOUNG, now known 


DAVID G. ‘@hACOR- 
UNITED STRESS ATTORNEY 
EASTERN DISTRICY OF We 
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UYITZC STATES DISTRICT COURT 
PASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


COMMITMENT ORDER 
-against- 


75 CR 851(5) 
KENNETH RAYMOND CHIN and 
FLIZABETH JANL YOUNG, a/k, - 

"Elizabeth Jane Young Chin" 


Defendants. Ex hib it ‘id 


—— 


WHEREAS, MICHAEL K. YANAGITA, has been 
called as a witness to testify on behalf of the 
United States at the trial of the above-captioned 
matter, and 

WHEREAS, MICHAEL K. YANAGITA, has been 
granted limited use immunity from prosecution under 


18 U.S.C., §§6002 and 6003, and 


UTEREAS, MICUADL K. YANAGITA, has refused, 


1s § 


notwithstanding the above noted grant of immunity, and 
the diraction of the Court, to answer questions asked 
of him, and 

WHEREAS, MICHAEL K. YANAGITA, has been advised 


by the Court, in the presence of his attorney, James Reif, 


-Esq-,s 308 Livingston Strect, Brooklyn, New York, that 
stttch a refusal to answer will result in a citation for 
contempt of Court and incarceration for the auration of 
this trial or six (6) months, whichever 4s less, and 
WHEREAS, MICHALL K. YANAGITA, has persisted 


in his rofusal to ancwor questions, basing his refural 


A 305 
‘on’ the privifege against self-incrimination, it 
* ’S ga therefore | ae 
ORDERED, that MICHAEL K. YANAGITA, , be. 
immediately remanded to the Custody of the Attorney ,, 


Vy" 
Genoral of tho United States and/or to the United 


eat 


States Marchal for the Lastern District of New York, 
tole , 


ras 


ee 


or any of cach of their duly authorized reprosentatives, 


7’ ’ 
4 r/ 


to be incarcerated at the place of their proper 
lire Oc. 7 ‘ 


selaction, for a period not to exceed one (1) month from 


a ore ee 


this date, or until such time as the trial of the 
above-captioned matter, now in progress, shall reach 4 
verdict. 

SO ORDERED. 


Dated: Brooklyn, New York 
June 22, 1976 


JACOB MISHLER 
Chief United States District Judge 
‘peat ‘ Eastern District of New York 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YOPE 


UNITED STATES OF AMERICA 
COMMITMENT ORDER 
-against- Se |, 


75 CR 651(S) 
KENNETH RAYMOND CHIN and 
ELIZABETH JANE YOUNG, a/k/a 
"Bligabeth Jane Young Chin" 


Defendants. lx. hibit D 


. WHEREAS, MARC CHOYEI KONDO, has been 
called.as a witness to testify on behalf of the 
United States at the trial of the above-captioned 
matter, and 

WHEREAS, MARC CHOYEI KONDO, has been 
granted limited use immunity from p  osecution under 
18 U.8.C., §§6002 and 6003, and 


WHEREAS, MARC CHOYEI KONDO, has refused, ‘». 3 
notwithstanding the above noted grant of immunity. and 
the direction of the Court, to answer questions asked 
of him, and 

WHEREAS, MARC CHOYET KONDO, has been adviscd 
by the Court, in the presence of his attorney, James Reif, 
Esq-, 308 Livingston Street, Brooklyn, New York, that 
gach a ref sal to answer will result in a citation for 
contempt of Court and incarceration for the duration of 


this trial or six (6) sonths, whichever is less, and 


WHEREAS, MARC CHOYEI KONDO, has persisted 


in his refusal to answer questions, basing his refusal 


Ler’ eee 
Llensad 


? 


on the privilege against self-incrimination, it 


is therefore 


ORDERRD, that MARC CHOYEL KONDO, be 


- dmmediately remanded to the Custody of the Attorney 


General of the United States and/or to the United 


‘States tarshal for the Bastern District of New York, 


“or any of each of their duly authorized representatives, 


‘to’ be inesrcerated at the place of their proper 
sclection, for a period not to exceed one (1) month from 
this dete, or until such time as the trial of the 
above-captioned matter, now in procress, chall reach a 
verdict. 

SO ORDORED. 


Dated: Brooklyn, New York 
Tuna 22, 1976 


JACOB MISALER 


ath Chief United States District Judge 
Eastern District of New York 


307 


eee ee 


i 


enuncia 

force t} 

dard of 

Ww J5ive 

ice or 
Sec 

r hange 


‘ 
no * 
k 
i ” 
' 
‘ , 
i i 
sirr 
ca 
4 pe 
certif 
roner 
now 
far 
" 
for 
( 
5 7) 
n 
\ 
eee 
‘ 
ret 
‘ f 


l 


UNITED STATES of America 


v 


Michael Kazuo YANAGITA, Defendant 


UNITED STATES of America 
y 
Mare Choyei KONDO, Defendant 
Nos. 76 Cr 420, 76 Cr 421 


District ( 
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‘ UNITED STATES v. YANAGITA 3-695 


Cite as 4148 § Supp. 214 (1976) 


prosecution under a cloak of immunity was United States since no local or foreign right 


not subject to being dian d on ground r privilege of the defendant would be in- 
that defendants had already been punished vaded by compelling the testimony. 18 
for their alleyed contempt by jailed U.S.C.A. §6 3504, 6002, 6003(a); 28 US.C.A 
for duration of trial where, despite form of §§ 401(3), 1826/a) 


commitment orders, cach order was in it : 
, : 2 , 6. Extradition @14(2) 


setting ar perative Lerms a civ rder 


intended to ee = Ws — If a foreign country ©CeKs extra 


¢ the basis of testimony that has 


contempt 


testimony in manner ¢ inishment 


A we ewe ee eS 


J 
5 
- 
- licting h f . = ¢n taatif mpelled under an order of the court ir 
d guish rom coer testify, being . 
; j 
' reserved 18 USCA. & 3504. 6002 he United States, or information derived | 
fone th tactimar >< f " | 
6003(a): 28 USCA. && 40] 18264 a n such tes y, the source of the in 
formation nm ny ye rhaps be a ground for 
q , : P \ 
3. Witnesses @ 304(3) infandine —S ‘ , 
: ending aya + the CXWauilion proceed- | 
: The a eged fear-of a J; inese prose ng nducted n a court of the L nited \ 
; tion of defer nts for their n furnis} tat 18 U.S A 5 ; 
4 tron of defendants for their roles in fu States. 18 U.S.C.A. §§ 3504, 6002, 6003/a); | 
ing lirearms to an individual who planne * US.C.A. &§ 401(3), 1826/a) i 
») Make an ullempt on (Une e of | 
' 7 W > 40) 
' Hirohito of was too chimerica ‘ itnesses = 304(3) 
factor cfendant odier , Order directing defendants to testify ; 
j ler to t fy under a « k of , prosecut th stipulations tha testi- 
there wa ' re rea r xpect pr mony given ir ” ence to order would lx 
: n th . tthe J : i against defendants in ar rimina | 
' 1 CX|* Jit} : , 
r f ! 
} U.A. §§ 4, GO0Z, OU m% US.CA herwise fi - comply h order, ace 
4 &§ 40] 122 ately protect uch defendant against 
f - f 4 
. re et i A ny an is §& r Wa r 
4 4. Witnesses & 304(3) ‘ ee ft " } 
ID jE ng a peyod nh ground 
A a r mn analy { xu { t t wa na jal is U.S.C.A 
hy smane 7 f —_ ‘ - 
> “ n ine eleone prot k 5 4 6002 6003(a) 2a LU S.CLA 
? af r j 4 , ts j y re ‘ ' 4 * 
j 99 401 1R26 
rf 
: © ta tratife. wher tals “alt Gameteen 8. Witnesses G2] 
. ly, wi it I lores 
> = ‘ ’ . o 1 ete Questior , pronr } j 
4 } vs J i 4 “ ' & } ‘ 
P ' 
. e fore jurisdictior vard j gZ ‘ he ‘ ge to | 
( mpelled t mony and f-incriminat ecedings t rT based -on } 
i&k& USCA 504, 6002. 6003 2 | ef c pping 1 too } 
‘ ‘ H 
5 C.A. §§ 401 1k2Hla ate and tr } calion Wa cent } 
¢ ' 1 
os ; impose ronment t} make 
» Witnesses 104(3) ’ 
> ed a in age y s rev \ rict f 
, ! a eh vi WHC ‘ ‘ j ' | 
F ur is a inre | issuc | redcter j 
, ' n + r r 
. endan j yr tion mined before criminal con t tr cor 
nizes a pr ‘ rair rimina ; 
, ! ne menecul, n ths ding that t ieler 
1} rejer v co elfciner | 
Y Lior ‘ | linari'y r } n the , 
nator ‘ tw ; nd hve ~ . } 
; , sewn w of th where the confrontatio 
4 ‘ 4 r rr rul { t testin ‘ | 
, tween the pur in 4 cr t cor ! 
nnot lx ed ir ence ofimmunity , , 
f empt case Wus On a new ailhougn pendent ! 
or acon t c rul é reign 4 anf 
, | ( 4 gr 1€ 18 U.S.C.A. § 250 
; diction d not accord a privile; g 
; self-incrimination and u nventional 9. Criminal Law @=627.8(3) | 
{ dicial sanctions to compel testimony. it Witnesses c= 2] 
al would be diff Lt lo say that cna cireur Whatever the unfortunate effect of th 
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fendants in respect to alleged eavesdrop- 
pine by Government upon defendants’ tcle- 
phone communications, there was not a suf- 
ficient evidentiary base to support a conclu- 
sion that challenge to contempt proceedings 
to compel testimony based on allegation of 
illicit eavesdropping came too late and that 
application was insufficient to impose on 
Government the duty to make an agency 
search. 18 U.S.C.A. § 3504. 


10. Indictment and Information *= 144.1(1) 

Witnesses <= 304(1)~ 

Orders directing defendants to testif» 
under a cloak of immunity in criminal pros- 
ecution was not based upon a sufficient 
that illicit wiretapping had 
part in developing defendants as witnesses; 
consequently, in absence of such assurance, 
indictrent charging defendant with con- 
tempt in -efusing to comply with order was 
subject to Seirg dismissed. 18 U.S.C.A 
§§ 3504, 6002, 6003(a). . 


11. Witnesses 21 

Unlike the Grand Jury witness who can 
be called before the Grand Jury a second 
time it is determined after hearing that 
there has been no illicit eavesdropping, that 
is not true in case of a witness at a crimi- 
nal trial whose refusal to testify might ir- 
remediably determine outcome of case. 18 
U.S.C._A. S§ 3504, 5002, 6003(a). 


12. Witnesses 304(1) 

decision of the United States Supreme 
Court putting the power of a grand jury 
witress to decline to testify squarely on the 
policy behind the applicable statute has also 
been extended to a trial witness. 18 U.S 
C.A. §§ 3504, 6002, 6003(a). 

13. Witnesses S21, 304(1) 

Jatter approving; an order compelling 
testimony under a cloak of immunity, 
signe’ by a deputy assistant attorney gen- 
eral s» acting assistant attorney general in 
stated absence from Washington of assist 
ant attorney general in charge of criminsl 


assurance 


division and his senior deputy assistant, was 
insufficient to comply with requirements of 
stutute and, accordingly, defendants ceuld 
not he held, after event, to have been jruilty 
of « criminal contempt in disobeying an 


order which the United States attorney \,;,,, 
not been authorized to request. 18 U.S.C.A. 
§§ 6003, 600%a, b). 


14. Witnesses @=304(1) 

The statute respecting issuance of or- 
ders compelling testimony under a cloak of 
immunity by the Attorrey General or the 
assistant attorney general requires approval 
by an assistant, not a deputy assistant. 18 
U.S.C.A. §§ 6003, 6003(a, b). 


James Reif, Amy Gladstein, Brooklyn, N 
Y., for defendants. 


Ethan Levin-Epstein, Asst. U. S. Atty., 
for the Government. 


DOOLING, District Judge. 


Each of the defendants was, it is admit- 
ted for present purposes. called as a witness 
for the Government during the trial of 
United States v. Chin and Young, 75 CR 
851(S). Each declined to answer on the 
ground that his testimony might be used to 
incriminate him, and each was then ordered 
to answer. The order was in each case, 
professedly made under 18 U.S.C. 6003(a) 
with the intended effect, under Section 
6002, that no testimony given in obedience 
to the order (nor any information derived 
from it) “may be used against the witness 
in any criminal case, except a prosecution 
for perjury or otherwise failing 
to comply with the order.” On ihe advice 
of counsel each defendant declined to testi- 
fy, and, despite warnings and an adequate 
opportunity to reconsider their refusals to 
testify, both defendants continued to de- 
cline to testify and were committed to the 
custody of the Attorney General or the 
Marsha “ior a period not to exceed one /1) 
month from” the date of the order, June 22, 
1976, “or unti] such a time as the tric! of 
the [Chin and Young casc], now in prog. css, 
shall reach a verdict.” The order did not 
contain an explicit purge provision. How- 
ever, it was made clear to each defendant, 
of secned in open court, that he could purge 
himsclf by testifying at any time before the 
verdict was rendered, and that if he persist 


a 
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ed in his ref 1 to testify, he might fa 
further proceedings. Defendants filed n 
tices of appcal to the Court of Appeals fro 
the commitment orders and applied in tnat 
Court for a stay of commitment. The stay 
was denied. The appeal has evidertly not 
been prosecuted, and motions by defendan' 
to withdraw the appeals are pending 
{1,2 B. 30.%8 


ants have already been punished for their 


argued that the defer 


alleged contempt by being jailed for the 
duration of the trial and cannot constitu- 
Despite 
the form of the commitment orders, cacl 


tionally be punished a second time 


order was in its setting and operative term 


2 civil order of contempt «intended to obtair 


LxZtia) 


the witness's testirnony, 28 U.S.C 


The matter of punishment, as dist 


from coercion to testify was 


Whether or not it should be 


appears to be settled, by implication, and it 


is not at this time denied, that the same 


acts may be made the subject of two com- 
mitments, one civil and addressed simply to 
obtaining the testimony, and the other for 
criminal contempt consisting in the disobe- 
dience of the orler to testify (18 U.S.C 
401(3)) 

2. Defendants 
States by birth and are residents of the 
United States 


pected to disclose 


are citizens of the United 


Their testimony was ex- 
their role in furnishing 
firearms to Chin. The Government appar- 
ently had evidence or information—quite 
irrelevant to the charges in United States \ 
Chir and Young, 75 CR 851(S)—-that C} 
and foung planned to make an attempt on 
the life of Emperor Hirohito of Japan when 
he visited New York in October 1975. De- 
fendants arguc tnat the order under 18 
U.S.C. 6002 does not protect them agair 
the use of their evidence against them in a 
criminal proceeding in Japan and that de- 
fect legitimated their refusal to testify 
UVefendants refer to sections of the Japa- 
nese Penal Code punishing “insurreetionary 
or seditious” ucts committed “with the ob 
ject of overthrowing the yrovernment, sciz- 
ingr the territory of the state, or otherwise 
wbverting the national constitution,” and 
punishing complicity in such acts or at- 


tempts at them, punishing those who pre- 
pare or conspire civil war, and punishing 
those who aid in such crimes by furnishinyr 
ms. Under the Code such acts, if com- 
itted outside Japan, subject the acior wo 
Japan’s criminal jurisdictic 


{3} It is doubtful in the extreme that 
the rather careful nguaye of the Code 
extends to assassination of the emperor 
who, under the Constitution, is emphatically 
not the sovercign but is “the symbo: of the 
State and of the unity of the people.” But 
Jay anese 


in any case the alleged fear of 


prosecution is teo chimerical to be a factor; 


there IS no More reason to Expect prosccu- 


tion than to expect the Japanese court to 
exclude the testimony as coerced 


{4,5} The development of the law in 


and since Murphy Waterfront Commis- 
ion, 1964, 378 U.S. 52, #4 S.( 

L.Ed.2d 678, emphasizes, as the 

factor in analysis, the extent to which in- 


completeness of protection against later use 
of the testimony ought to constitute a law- 
ful ground for refusing to obey the order to 
testify. A factor in such an analysis, where 
tiisk of foreign prose 
tye attitude of th 


ust he 
foreign jurisdic.ion to- 


ulion arises, r 


ard judicially compelled testimony and 
elf-incrimination. It is certainly more 
than merely arguable that if the foreign 
jurisdiction recognizes a privilege against 


elf-incrimination and rejects judicially 
compelled self-incriminatory testimony, it 
would and could be expected to recognize 


the rule in the Murphy case or a comparable 


On the other hand, if the 
state did not accord a privilege against self- 


rule. foreyen 


incrimination and used conventional judicial 
sanctions to compel an accused's testimony 
it would be difficult to say that such a 
circumstance should inhibit use of the testi- 
mony in this country: no local or foreign 
right or privilege of the witness would be 
invaded by compelling the testimony 


{6] Finally, it is by no means clear that 


if a foreign country sought extradition on 
the basis of te limony Laat had been com 
pelled under an order of a court in. the 


United States under such a statute as 18 


tain ite ioe. cade een: + bat netbeans. ate thin «i ne ee 


= 


erg ne rerprereerne= 


<r eee 


4 


ave ta alll TaD st 00+ He 


yy A 8 


U.S.C. 6002, 6003, or information derived 
from such testimony, that the source of the 
information could not be a ground for de- 
fending against the extradition proceeding 
conducted in a court of the United States. 
So much would appear to flow from the 
language of Section 6002. 


{7} It is concluded that the order did 
protect each defendant adequately against 
future use of the testimony against him 


3. Defendants argue that they had ex- 
perienced difficulties with their telephone 
communications that led them to infer, at 
least when they put their telephone experi- 
ences in context with the Government's ap- 
parent knowledyre of facts that sight have 
been learned from overhearing certain ‘ele- 
phone conversations, that their telephones 
might have been tapped. When summoned 
with the 
Attorney and in Court. The 
Court accepted and acted epon the Assist- 
ant United States Attorncy’s assurance that 
there was no record in the Bureau of Alco- 
hol. Tobac 


to vestify they raised the poi 
United States 


, and Firearms, the investigat- 
ing and charging agency, of such eaves- 
dropping and that there was no such caves- 
dropping known to the United States Attor- 
ney’s office. Defendants argue that the 
obvious gap in the “agency check” was in 
not making inquiry of either the Seeret 
Service or the Federal Bureau of Investiga- 
tion, both of which agencies had a role in 
the development of the investigation out of 
which the firearms indictment grew. De- 
fends)» point out that they drew the Unit- 
ed States Attorney's attention to these lwo 
uy, cies. 


{8j Certainly if this were all, the inquiry 
made by the United States Attorney's of- 
fice and reported to the Court would not 
satisfy the standard of United states v. 
Toseanino, 2d Cir. 1974, 500 F.2d 267, 281; 
ef. United St:tes v. Grusse, 2d Cir. 1975, 515 
Fd 157, 158. But the trial court had held 
isat the challenge to the proceedings to 
compel testimony based on the allegation of 
illicit cavesdrom: ng came too late, and that 
the appliexiion vas not sufficient lo impose 
on the Government the duty to make an 
areney search under 18 U S.C. 3504. The 
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question, then, is whether that de Lormine- 
tion is reviewable in the district court as a 
threshold issue to be redetermined before 
the criminal contempt trial can commence. 
In ordinary course, the t ial judge's deter- 
mination would be “the law of the casé” 
ualess reversed on appeal, and it is diffiéult 
to say that the criminal contempt trial is 
not the same “case,” if in an extended 
But the ultimate issue in the crimi- 
nal contempt case is different 


sense. 
the adver- 
sary parties are the same but the confronta- 
tion is on a new although pendent issue. It 
is concluded with reluctance and misgivings 
that the issue must be re-examined. 


{9] It is:concluded that, whatever the 
unfortunate e ‘ect of the tactics resorted to 
by counsel for the defendants, there wa 
not a sufficient evidentiary base to support 
a conclusion that the motion was unduly 
delayed and could not be regarded as time- 
ly. So far as concerns the conclusion that 
the defendants’ showing did not impose on 
the Government the duty, under 18 U.S.C 
3504, to make a broader agency check, the 
record leaves it unclear whethes that con- 
clusion was a finding based on the motion 
papers or was in patt derived from thi 
partial agency check that Mr. Pattison w 
able to make and to relate in his affidavit 
The affidavits submitted for the defendants 
were certainly not demonstrative that their 
telephones were wire-tapped: they sufficed 
in reporting a coincidence of telephone mal- 
function and reporting the possession by a 
Government of information that 
could have been derived from telephonic 
eavesdropping. Cf. In re Millow, 2d Cir. 
1976, 529 F.2d 770, 774. The affidavits did 
not have to go farther; the person whose 
telephone has been covertly tapped is inevi- 
tably hard put to demonstrate that that 
occurred which was designed to be indiscov- 
erable. 


apent 


The affidavits were not really met 
by any intimation of what other source had 
led the Government to the defendants and 
to their link with Chin and Young. There 
remains, then, the unexplained failure to 
make any check with FBI and Secret Serv- 
ice ayents in a evse that may well have 
rrown out of the alleged assassination plot 


ae A™ 4 


lit ie ti nie eS eee. «bn eee eel ar ae ea 


4 
J 
? 
t 
, 
> 
\ 
? 
™% 
5 
} 


wr 


UNITED STATES 


v. YANAGITA 219 


Cite as 418 F.Supp. 214 (1976) 


investigation in which those agencies par- 


ticipated 


| It is therefore concluded that the 
orders to testify were not based upon a 
sufficient assurance that illicit wiretapping 
had no part in developing the defendants as 


witnesses. 


{11,12} It 


many Grand Jury cases, to have an eviden 


nol now possi 


tiary hearing to determine whether or not 


there were any~wirctaps and whether or 
not, if there were, they were what led to 
the defendants’ questioning. In many of 
the Grand Jury cases the witness can stil 


tt 


| 
be called and th f 


¢ testimony compelled 1 


there has been no illicit eavesdropping 
The original direction to testify is invalida- 
ted, but, after a hearing, a new direction 
can he given Chat is not true in the case 
of the witness at a criminal jury trial whose 
refusal to test fy might determ the it 
¢ e of the eas But l led State 
Huss, 2d Cir. 1973, 482 F.2d 38, 4 n | 
ernment’s coneession tt e trial 


e power of 
¢ 

byed d 

ind not or 


561, the ground of the concession is plain 
lo orderly trial 


Cf. 


enough, and the lamage 


procee Jingss uppea . to be irremediable 


United States v. Husa, supri, 482 F 2d at A5 
ind fn. 6. That Gelbard as extended to the 
trial witness requires further serutiny in 

Powell, 
3037, 49 
), or perhaps better, by the 
It is diffieult, under 


! 
1976, US , 96 S.Ct 
L.Ed 2d 
Congres 8, & ck ar. 
Section 2515 as now understood, to visualize 


the appellate courts (ef. Stone v 


the circumstances in which a criminal con- 


tempt charge is proper if a trial witness is 


Cf. Ma- 


advised by and relies on counsel 
Moye rs, 1975, 419 US. 4 
165 467. 478 (concurring opinion), 95 S.Ct 


ness ¥ 


hi, 42 L.Ed.2d 574; 


United States v 

Leyva, 5th Cir. 1975, 513 F.2d 774, 777. 
4. It is argued that in the case of de- 
fendant Kondo, 18 U.S.C. 6003(b) was not 
complied with. That subsection requires 
that the United States Attorney’ request 
for an order under Section 600 be ap- 
proved by the “Attorney General, the Dey 


ty Attorney General, or any designated 4 
. . A b 


sistant Attorney General.” The letter of 
approval in defendant Kondo’s ca was 
igned by a Deputy Assistat Attorney 
General (as Acting Assistant Attorney Gen- 
eral) in the stated absence from Wash 


ington of the Assistant Attorney General in 
charge of the Criminal Division and his 


senior Deputy Assistant. The Department 
of Justice reg r n 28 C.F_R. 0.175 
contain wie Attorney General's dclesration 


to the Assistant Attorney Genera nh charge 


of the Crimin Division ef his 4 ,ers O1 
appr val under Section 6003 1 the Assist- 
int (like certain other assista! ich a 
ihe Assistant in Charge of Antitrust 
Division) is, ill nem iul oO Fre 
delegate that authority “to the:r re clive 
Deputy Assistant Attorney Generals to be 
exercised solely during the absence of such 
Assistant Attorney Generals from 
Washington” (28 C.F.R. 0.178). The report- 

j practice in the Division is that t rank- 
ing deputy acts on the request in the Assist- 

ve ipsen ‘ anc) the ne xt r nm. 
acts in the absence of both ‘ 

cate 


is the ordinary path of de 


28 C.F.R. 0.1383; note 28 U.S.C. 510) 


The competing: considerations are, on the 


side, the importance of preventing a 
lapse of the practical power to approve ur- 
pent requests and, on the other, satisfying 
the statutory duly to obtain an approval 
from an officer of defined sen 
bility. Section 0.178 can be 


read as authorizing redelegation, in case 


responsi- 


conceivably, 
of 


the Assistant’s absence, to any of his depu- 
tics, hut there is ambiguity since the plural 
may refer to “the deputy” of each * the 


Assistants named in Section 0.175(b). 


[13, 14] 
{ r 


a procedure comports with the Conjression- 


It must be doubted that so loose 


2 a { = diiibin, : 


aa AR 63is 


| 


; 
} 


6A 


a ee ee ee ea 


a . = Ada atts Pr tinhiihe. te. chs Soot ‘ ‘ os fi 


220 fh. 


al purpose. The statute requires approval 
by an Assistant, not a Deputy Assistant. 
That purpose may be one that can never be 
carried out in the sense of genuinely having 
the Assistant make a deliberative decision 
in cach case, but it can be carried out to the 
extent of fixing accountability upon him, 
and so much the Congress has made clear 
It is concluded that the letter authorization 
in defendant Kondo's cause is insufficient 

That does not men that, had the defend- 
ant answered the question in obedience to 
the order that he would not have been 
protected. Cf. Garrity v. New Jersey, 1967, 
385 U.S. 493, 87 S.Ct. 616, 17 L.Ed.2d 562. 
The protection follows from the coercion. 
Here the 


whether the defendant could be 


But that is not the present case, 
question | 
held, aft 


a criminal contempt t 


er the event, to have been guiity of 
disebeying an order 

Attorney had not 
been authorized to re quest 

Ii 

ORDEPED in cach exc that the indict- 


is dismissed 


Which the United St 


George L. ROUNDILRGE, a minor, et 
al., Plaintiffs, 
v. 
SEABOARD COAST LINE RATLROAD 
COMPANY, a Virginia Corporation, 
Defendant. 


Civ. A. No. 73-569. 
United States District Court, 


M. 1D. Florida, 
Tampa Division 


Aug. 17, 1976. 


children of deceased 
truck driver brought wrongful death action 
against railroad. Pollowing jury verdict in 


Husband and 
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favor of railroad, plaintiffs moved he nev 
trial. The District Court, John L. Miller. 5 

sitting by assignment, held that evidence 
sustained finding that the railroad was not 
negligent; and that evidesce of prior colli- 
sions at the same railroad crossing was 
properly excluded 


Motion denied. 


1. Railroads ¢=348(2, 3) 

Evidence that a train 150 feet north of 
the road could be viewed ly motorists 256 
feet frum the crossing, that a motorist trav- 
eling 55 or 69 miles per hour who saw the 
train at that point would be able to stop in 
time, that flashing lights were visible 
mile away from the crossing, that statut 
required motor vehicle operators to slow 
down when nearing railroad crossing not- 
withstanding the posted speed limit, that 
the posted speed limit on the road in ques- 
tion was 65 miles per hour, and that the 
signals w 


ere working sustained finding that 


railroad was not negligent, on theories that 
it maintained inadequate warning de 

and that the crossing and surrounding ter- 
rain were hazardous, with respect to colli- 


sion between truck and train 


2. Railroads @=347(4) 

In order to use evidence of prior acci- 
dents at railroad crossing to prove that 
railroad had notice of dangerous or defee- 
tive condition at the crossing plaintiffs 
were required to show that the prior acci- 
dents occurred under conditions substantial- 
ly similar to those prevailing at the time of 
the accident in question; other factors such 
as issue confusion and prejudice to the rail- 
road when weighed ayuinst the probative 
value of the evidence are to he considered. 
Federal Rules o Evidence, rule 403, 28 U.S. 
C.A. 

3. Railroads ©=347(4) 

Where train-truck collision in question 
occurred at 3:30 on a sunny morning and 
involved an east bound motorist who would 
have been traveling directly into the path 
of the rising sun, and where two other 
accidents, evidence of which was sought to 
be admitted against the railroad, involved 


- 
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AFFIDAVIT OF MAILING 


STATE OF NEW YORK 
COUNTY OF KINGS ss 
EASTERN DISTRICT OF NEW YORK 


LYDIA FERNANDEZ being duly sworn, 


deposes and says that he is employed in the office of the United States Attorney for the Eastern 


District of New York. page proof 


That on the _1St day of __ December 19 76 he served a/copy of the within . 
Appendix 


by placing the same in a properly postpaid franked envelope addressed to: - 


Gladstein, Meyer & Reif, Esqs. 
308 Livingston Street 
Brooklyn,..N....¥...11217 


and deponent further says that he sealed the said envelope and placed the same in the mail chute 


drop for mailing in the United States Court House, Washington Street, Borough of Brooklyn, County 


f) 
\ —— 
Doyphs are n-#U 
¢ 


of Kings, City of New York. 


Sworn to before me this . Pa 
._ sat. <pay , _December~ __ 19 _ 76 
‘ ~ Me 
825 4 


coe Leones (Marck 30, sLL7 


